DEFENDANT’S MOTION IN LIMINE TO PROHIBIT REFERENCE 
TO THE FACTS OF THE UNDERLYING CRIME DURING THE
PRE-TRIAL MENTAL RETARDATION PROCEEDINGS

Defendant moves this Court to prohibit any reference to facts related to the underlying crime for which the Defendant was sentenced to death during the mental retardation proceedings.  
MEMORANDUM IN SUPPORT

The Eighth Amendment bars the execution of an individual who is mentally retarded.  Atkins v. Virginia, 536 U.S. 303, 321 (2002).  Defendant has timely raised the issue of his mental retardation.  

This Court should preclude the introduction of the facts of the charged crimes in the mental retardation determination.  In Tennard v. Dretke, 542 U.S. 274 (2004), the United States Supreme Court decided the facts of the crime are not a factor in determining mental retardation.  The Atkins decision does not require “a nexus between [a person’s] mental capacity and [that person’s] crime before the Eighth Amendment prohibition on executing [that person] is triggered.” Tennard, 542 U.S. at  287.  The facts of the offense are not relevant to the issues before this Court at the mental retardation hearing. Therefore, this Court should preclude any reference to underlying facts at the hearing.

I.
AT THE MENTAL RETARDATION HEARING, THIS COURT’S CONSIDERATION OF EVIDENCE IS LIMITED BY THE TEST ADOPTED BY THE OHIO SUPREME COURT.


Ohio courts apply the following three-part test to determine the existence of mental retardation: (1) significantly subaverage intellectual functioning, (2) in conjunction with significant limitation in two or more adaptive skills, such as functional academics, communication, self-care, and self-direction, and (3) the onset of which occurred prior to the age of eighteen.  State v. Lott, 97 Ohio St. 3d 303, 779 N.E.2d 1011 (2002).  The Court therein adopted the 1992 American Association of Mental Retardation’s (AAMR) and the 1994 American Psychiatric Association’s (APA) definitions of mental retardation.  Id.

Subsequent to the Lott decision, the AAMR adopted a revised three-part definition of mental retardation:  “a disability characterized by significant limitations both in intellectual functioning and in adaptive behavior as expressed in conceptual, social, and practical adaptive skills.  This disability originates before age 18 . . . .”  Mental Retardation, p. 23 (AAMR 10th ed. 2002).  The principal distinction between the 1992 definition and the 2002 definition relates to the method for categorizing adaptive skills. 

II.
THE FACTS OF THE INSTANT OFFENSE ARE NOT RELEVANT TO THE FIRST PRONG OF THE LOTT TEST.


To be considered mentally retarded, an individual must have “significantly subaverage intellectual functioning.”  Lott, 97 Ohio St. 3d at 305, 779 N.E.2d at 1014.  This term refers to those individuals whose performance on standardized intelligence (“IQ”) tests places them two standard deviations below the mean (i.e., the lowest two and a half or three percent of the population).  Mental Retardation, p. 14 (AAMR 10th ed. 2002).  In terms of numerical measurements, two standard deviations below the mean has been identified as “an IQ standard score of approximately 70 to 75 or below, based on assessment that includes one or more individually administered general intelligence tests developed for the purpose of assessing intellectual functioning.”  Mental Retardation, p. 5 (AAMR 9th ed. 1992); accord Mental Retardation, pp. 14, 58 (AAMR 10th ed. 2002).  

Thus, the first prong of the Lott test is to be determined by the scores that Defendant receives on a standardized intelligence test.  The facts of the murder are not recognized as a component of a standardized psychometric intelligence test.  Consequently the facts of the case are not relevant to the first prong of the Lott test.

III.
THE FACTS OF THE INSTANT OFFENSE ARE NOT RELEVANT TO THE SECOND PRONG OF THE LOTT TEST.


A clinical “[d]iagnosis [of mental retardation] should include a balanced consideration of assessments of I.Q. and adaptive behavior.”  Mental Retardation, p. 80 (AAMR 10th ed. 2002).  Even if the facts of the offense were arguably relevant to any of the relevant adaptive skill areas, this Court should still preclude the State from introducing them.  The level of adaptive skills must be measured by employing a standardized test that involves “technical standards . . .  [that] have been published by professional organizations . . . .”  Mental Retardation, p. 83 (AAMR 10th ed. 2002).  Consequently the facts of the offense have no place in the mental retardation calculus.


Atkins based its holding that those with mental retardation are excluded from the death penalty on the premise that, despite their retardation, these defendants are competent to stand trial and were not legally insane at the time of the offense.  This point has been missed by some prosecutors who circularly argue that the defendant cannot be retarded because the defendant was capable of committing a capital crime. That sophistry stands Atkins on its head.  It is precisely because Atkins presumes retarded defendants can be criminally culpable (competent and sane) that the facts of the offense are irrelevant to the analysis.


Just like some retarded persons have the ability to get a driver’s license, hold a job, and maintain an apartment, so too some can commit homicides no different than those without retardation.  For the retarded, though, Atkins withholds the hand of the executioner and forbids the ultimate sanction of death.


Mentally retarded individuals can have strengths as well as weaknesses.  Nonetheless, they still suffer from mental retardation.  “[P]eople with mental retardation are complex human beings who likely have certain gifts as well as limitations.  Like all people, they often do some things better than other things.  Individuals may have capabilities and strengths that are independent of their mental retardation.  These may include strengths in social or physical capabilities, strengths in some adaptive skill areas, or strengths in one aspect of an adaptive skill in which they otherwise show an overall limitation.”  Mental Retardation, p. 8 (AAMR 10th ed. 2002).  The existence of' such strengths does not preclude a diagnosis of mental retardation if all of the requirements of the definition are satisfied. Id.
IV.
THE FACTS OF THE INSTANT OFFENSE ARE NOT RELEVANT TO THE THIRD PRONG OF THE LOTT TEST.


“Age of onset” is the third prong of the mental retardation assessment.  It is not necessary that a person’s records reveal a retardation diagnosis prior to the age of eighteen.  Rather, it simply requires that the individual have exhibited, prior to his eighteenth birthday, behavior that is consistent with a diagnosis of mental retardation.  The purpose of the “onset before age eighteen” requirement “is to distinguish mental retardation from those forms of brain damage/neurological impairments occurring later in life, such as head injury.”  


Defendant was past his eighteenth birthday at the time of the offense.  What transpired on that date of the offense has no probative value as to Defendant’s level of functioning years earlier.

V.
CONCLUSION:  THIS COURT SHOULD PRECLUDE ANY CONSIDERATION OF THE FACTS OF THE OFFENSE IN THE DETERMINATION THAT DEFENDANT IS MENTALLY  RETARDED.

The facts of the underlying offense have no relevancy to the psychometric testing employed to diagnose mental retardation.  The facts of the offense would only confuse the issue and improperly appeal to emotions.  The prejudicial impact of such evidence outweighs any arguable probative value, thus violating the Ohio Rules of Evidence and Defendant’s constitutional rights to due process and to be free from arbitrary, cruel, and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.
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