Sample Mitigation Phase Jury Instructions

Excerpts from the Mitigation Phase instructions given in State v. Jason Dean, Clark County Case # 05CR0348 in September 2011 by Judge Sumner Walters, Retired Van Wert Common Pleas and the Third District Court of Appeals 

NOTES:  

(1)  This sample is offered because the Judge gave good instructions on “unanimty”, “LWOP”, and the fact that neither the underlying Aggravated Murder nor the nature and circumstances of the homicide can be considered as “Aggravating Circumstances.”  These are not necessarily a Defendant’s absolutely ideal instructions, but they are better than most given by trial courts.
(2)  This sample does not include instructions on “residual doubt” or “mercy” because the Judge denied motions asking for those instructions.  The Judge did rule that Defense could argue for mercy.
(3)  This sample does not include a final instruction on the Defendant’s unsworn statement, which you may want to make sure is included in your client’s instructions.

(4)  If you use these sample instructions, make sure to change them to include your client’s name and your first-phase verdicts (not Dean’s, which are referenced throughout this sample)


Members of the jury, you have heard the evidence and the arguments of Counsel; and it's now my duty to instruct you on the law that is applicable in this proceeding.


The Court and the jury have separate and distinct functions. It's your function to decide the disputed questions of fact and to determine what sentence shall be imposed upon [DEFENDANT’S NAME]. It is my function to provide you with the appropriate instructions on the law. It is your sworn duty to accept these instructions and to apply the law as it's given to you. You are not permitted to change the law, nor to apply your own idea of what you think the law should be.


During your deliberations, you will decide whether [DEFENDANT’S NAME] shall be sentenced to life imprisonment without parole eligibility for 25 full years, life imprisonment without parole eligibility for 30 full years, life imprisonment without any possibility of parole, or death.


You are further instructed that as a matter of law in Ohio, the three life sentences do exactly what they say. None of these sentences permit a person to be actually released earlier than that which is provided for in the sentence, 25 full years, 30 full years, or never.


The sentence of life imprisonment without possibility of parole means just that. A person so sentenced will stay in prison until the day he dies. A sentence of one of the other life options, parole eligibility after serving either 25 or 30 full years, means that a person so sentenced will stay in prison for a minimum of that actual amount of time before even being eligible to be released on parole.


Now, in order for you to decide that the sentence of death shall be imposed upon [DEFENDANT’S NAME] the State of Ohio must prove beyond a reasonable doubt that the aggravating circumstance of which the Defendant was found guilty in Specification One of Count Twelve is sufficient to outweigh the factors in mitigation of imposing the death sentence. The Defendant does not have any burden of proof.


Reasonable doubt is present when, after you have carefully considered and compared all the evidence, you cannot say that you are firmly convinced that the aggravating circumstance of which the Defendant was found guilty outweighs the mitigating factors. Reasonable doubt is a doubt based on reason and common sense. Reasonable doubt is not mere possible doubt because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt.  Proof beyond a reasonable doubt is proof of such character that an ordinary person would be willing to rely and act upon it in the most important of his or her own affairs.

MODIFY FOLLOWING PASSAGE TO FIT YOUR FIRST-PHASE VERDICTS

[DEFENDANT’S NAME] has been convicted of more than one count of aggravated murder, each with two aggravating circumstances. Because both of these counts arise from the same conduct and involve only one death, the State has elected to proceed on specification of count -- Specification One of Count Twelve. Therefore, there will only be one sentence for those offenses; and that sentence will be on Count Twelve.


The aggravating circumstance that you may consider is this offense was part of a course of conduct involving the purposeful killing of or attempt to kill two or more persons by the Defendant, to wit: Andre Piersoll, Yolanda Lyles, Shanta Chilton, Hassan Chilton, Shani Applin, and JaeAda Applin.



*

*

*

*

*

The aggravated murder itself is not an aggravating circumstance. You may only consider the aggravating circumstance that was just described to you and which accompanied the aggravated murder.  Mitigating factors are factors about an individual or an offense that weigh in favor of a decision that a life sentence rather than a death sentence is appropriate.


Mitigating factors are factors that diminish the appropriateness of a death sentence. Mitigating factors neither excuse nor justify the aggravated murder. Rather, mitigating factors are those things which, in fairness, weigh against sentencing the Defendant to death.


ALTERNATIVE LANGUAGE THAT DOES NOT USE “EXCUSE” OR 
“JUSTIFY” WORDS =   


Mitigating factors are factors that, while they do not impact the question of guilt that you answered in the first phase, nevertheless, in fairness and mercy, must be considered by you, as they may call for a penalty less than death.  Mitigating factors are factors about an individual or an offense that weigh in favor of a decision that a life sentence rather than a death sentence is the appropriate sentence.  Mitigating factors are factors that diminish the appropriateness of a death sentence.  [See 2-CR 503 OJI CR 503.011(10)]  

[NOTE:  YOU WANT TO ASK THE COURT TO DELETE THE WORDS “OR ABOUT THE OFFENSE” IF (AS IS OFTEN THE CASE) THERE IS NOTHING “MITIGATING” ABOUT THE FACTS OF THE OFFENSE.]

You must consider all of the mitigating factors presented to you. Mitigating factors include, but are not limited to, the history, character, and background of the Defendant's life and any other factors that weigh in favor of a sentence other than death.

MODIFY FOLLOWING PASSAGE TO FIT YOUR FIRST-PHASE VERDICTS

The specific mitigating factors that you should consider in this case include, but are not necessarily limited to, the following factors: The fact that the Defendant was not the principal offender, meaning that he did not fire the fatal shot; and the testimony presented concerning the Defendant's family background; and any other factors that you find weigh in favor of a sentence other than death.
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*

*

*

*

This means that you are not limited to just the specific mitigating factors that were just described to you. You should consider all the mitigating factors that weigh in favor of a sentence other than death.


Any one of the mitigating factors standing alone is sufficient to support a sentence of life imprisonment if the aggravating circumstance is not sufficient to outweigh that mitigating factor beyond a reasonable doubt. Also the cumulative effect of the mitigating factors will support a sentence of life imprisonment if the aggravating circumstance is not sufficient to outweigh the mitigating factors beyond a reasonable doubt.


It's not necessary that the members of the jury unanimously agree on the existence of a

mitigating factor before that factor can be weighed by any juror against the aggravating circumstances.


The nature and circumstances of the offense that you considered in determining the guilt of the Defendant as to the aggravated murder may not be considered or used as an aggravating circumstance. However, you may consider these facts as a mitigating factor as it relates to whether the Defendant was the principal offender, that is, the issue of who fired the fatal shot.

Again, the fact that you found the Defendant guilty of aggravated murder is not, itself, an aggravating circumstance that can be used to weigh in favor of death.


The only part of the trial phase that you can now consider is the aggravating circumstance of which you found the Defendant guilty.


The procedure that you must follow in arriving at your verdict in this phase of the trial is prescribed by law; and in this regard, you shall consider all the testimony and evidence relevant to the aggravating circumstance you found in [REFER TO THE SPECIFICATION FOUND IN THE FIRST PHASE] in which the Defendant was found guilty, all of the mitigating factors raised at both phases of trial, the statement of [DEFENDANT’S NAME], and the final arguments of Counsel. You shall then decide whether the State of Ohio proved beyond a reasonable doubt the aggravating circumstance outweighs the mitigating factors present in this case.


It's the quality of the evidence regarding the aggravating circumstance and the mitigating factors that must be given primary consideration by you. The quality of the evidence may or may not be the same as the quantity of evidence; that is, the number of witnesses or exhibits presented in this case.


If all 12 of you find that the State of Ohio proved beyond a reasonable doubt that the aggravating circumstance with which the Defendant was found guilty of committing [REFER TO THE SPECIFICATION FOUND IN THE FIRST PHASE] is sufficient to outweigh [add “beyond a reasonable doubt”] the mitigating factors in this case, then it will be your duty to decide that the sentence of death shall be imposed upon [DEFENDANT’S NAME].


If, however, you find that the State has failed to prove beyond a reasonable doubt that the aggravating circumstance with which [DEFENDANT’S NAME] was found guilty of committing in [REFER TO THE SPECIFICATION FOUND IN THE FIRST PHASE] is sufficient to outweigh the mitigating factors present in this case, then it will be your duty to decide which one of the following life sentence alternatives should be imposed: The sentence of life imprisonment with no parole eligibility until after 25 full years of imprisonment have been served, the sentence of life imprisonment with no parole eligibility until 30 full years of imprisonment have been served, or life imprisonment without the possibility of parole.


If the weight of the aggravating circumstance and mitigating factors are equal, then you must proceed to consider the life sentence alternatives.


You are not required to unanimously find that the State failed to prove the aggravating

circumstance outweighs the mitigating factors before considering one of the life sentence alternatives. You should proceed to consider and choose one of the life sentence alternatives if any one or more of you conclude that the State has failed to prove beyond a reasonable doubt that the aggravating circumstance outweighs the mitigating factors. One juror alone may prevent a death penalty determination by finding that the aggravating circumstance does not outweigh the mitigating factors by proof beyond a reasonable doubt.


You must be unanimous on one of the life sentence alternatives before you can render that verdict to the Court. If you cannot unanimously agree on a specific life sentence, you will then inform the Court by written note that you are unable to render a sentencing verdict.


The opening statements and final arguments of Counsel are designed to assist you, but they are not evidence. Although the arguments of Counsel are not evidence in the case, the law does permit you to consider the arguments of Counsel to the extent that they are relevant to the sentence that should be imposed on [DEFENDANT’S NAME].  

Much of the evidence that you consider in the trial phase of this case may not be considered in the sentencing phase. For purposes of this proceeding, you are to consider only the evidence admitted in the trial phase that is relevant to the aggravating circumstance of which the Defendant has been found guilty in [REFER TO THE SPECIFICATION FOUND IN THE FIRST PHASE] and to any of the mitigating factors.

MODIFY FOLLOWING PASSAGE TO FIT YOUR FIRST-PHASE FACTS

For example, you will get very few of the crime scene photographs since they are not probative of the aggravating circumstance. You will also not get the Defendant's clothing or most of his other possessions. You will not get the clothing recovered from Titus Arnold. The evidence concerning the incident at 604 Dibert Avenue is not relevant to the aggravating circumstance in this case. And the Court is only admitting a portion of the letters that were read in court during the trial phase. Therefore, you will not consider the evidence from the trial phase that was not readmitted in this phase for any purpose in this phase. What you will consider is only the evidence admitted during the sentencing phase together with the Defendant's own statement.



*

*

*

*

*


You must not speculate as to why the Court sustained an objection to any question or what the answer to that question might have been. You may not draw any inference or speculate on the truth of any suggestion included in a question that was not answered.


As I've told you several times before, you are the sole judges of the facts, the credibility of the witnesses, and the weight to be given to the evidence. To weigh the evidence, you must consider the credibility of the witnesses, including the Defendant.


You will apply the tests of truthfulness which you apply in your daily lives. These tests include the appearance of each witness upon the stand; his or her manner of testifying; the reasonableness of the testimony; the opportunity he or she had to see, hear, or know the things concerning which they testified; his or her accuracy of memory; frankness or lack of it; intelligence; interest and bias, if any; together with all of the facts and circumstances surrounding the testimony. Applying these tests, you will assign to the testimony of each witness such weight as you deem proper.


You are not required to believe the testimony of any witness simply because he or she was under oath. You may believe or disbelieve all or any part of the testimony of any witness. It is your province to determine what testimony is worthy of belief and what testimony is not worthy of belief.


When you consider the nature and circumstances of the offense, you may only consider them if they have any mitigating value. You may not consider the nature and circumstances of the crime as an aggravating circumstance.  [Add:  “You may not consider the fact of the underlying murder itself as an aggravating circumstance.”]

You must not be influenced by any consideration of sympathy or prejudice. It is your duty to carefully weigh the evidence, to decide all disputed questions of fact, to apply the instructions of the Court to your findings, and to render your verdict accordingly. In fulfilling your duty, your efforts must be to arrive at a just verdict.  Consider all of the evidence, and make your finding with intelligence, impartiality, and without bias, sympathy, or prejudice.


If, during the course of this trial, the Court has said or done anything that you consider to be an indication of the Court's view on the facts, you are now instructed to disregard it.

VERDICT FORMS READ:  MODIFY TO FIT YOUR CASE

You will have four verdict forms in your possession during your deliberations in the jury room. I will read these four verdict forms in precisely the same order as my previous instructions were presented to you. You are not to make any inference in the order in which I read these forms to you.  All of these verdict forms contain the caption of this case and are headed "verdict."  The first form says: We, the jury, being duly impaneled and sworn, do hereby find that the ….  [insert language appropriate for the verdict forms in your case].


*

*

*

*

*


To render a verdict, all 12 jurors must agree and sign the particular verdict form. When all 12 jurors agree upon a verdict, all 12 jurors must sign the appropriate verdict form in ink; and you will inform the Bailiff. The Bailiff will then return you to the courtroom.


Should you be unable to reach a verdict after complete and full deliberations, you shall advise the Court accordingly in writing.  


The foreperson whom you previously selected may continue in that capacity; or you may elect someone entirely different for this phase of the proceedings. The foreperson again will make sure that your discussions are orderly and that each juror has the opportunity to discuss the case and to cast his or her vote. Otherwise, the authority of the foreperson is the same as any other juror.


Your initial conduct upon entering the jury room is a matter of some importance. It is not wise to immediately express a determination to insist upon a certain verdict because if your sense of pride is aroused, you may hesitate to change your position even if you decide later that you are wrong.


Consult with one another, consider each other's views, and deliberate with the objective of reaching an agreement if you can do so without disturbing your own individual judgment. Each one of you must decide this case for yourselves, but you should do so only after a discussion and consideration of the entire case with your fellow jurors. Do not hesitate to change an opinion if you become convinced that it is wrong. However, you should not surrender honest convictions in order to be congenial or to reach a verdict solely because of the opinion of the other jurors.


Just as in your prior deliberations, if you have a question, it should be discussed in the privacy of the jury room. It should not reflect the status of your deliberations. It should be reduced to writing so that there would be no misunderstanding as to what you request, and it would be submitted to the Bailiff who will submit it to the Court.


I will place in your possession the exhibits that have been admitted by the Court and the [insert number of verdict forms in your case] ______ verdict forms and also a copy of these instructions. The foreperson will retain possession of the exhibits and the verdict forms and return them to the courtroom when you have reached your verdict. Remember, these are the only exhibits that you may consider.


Until your verdict has been announced in open court, you are not to disclose to anyone else the status of your deliberations or the nature of your verdict.


Deliberations should take place only when all 12 jurors are present in the jury deliberation room together. Should any one juror absent himself or herself at any time, all deliberations must cease until all 12 jurors are together in the jury room.


Those of you who are selected as alternate jurors to serve on this jury panel must also remain sequestered until the jury has returned their verdict in open court. A juror selected as an alternate is not permitted to participate in the jury's deliberations unless one of the deliberating jurors is found by the Court to be unable or disqualified to perform his or her duties. You will be kept apart from the other jurors, and remain under the direction of the Bailiff until the verdict is reached. As in the trial phase, the alternate jurors will not accompany the jury to the jury room or participate in the deliberations unless directed by the Court. The alternate jurors continue to be a part of the jury panel while the other jurors are deliberating until you are fully released from this case by the Court.  You shall not discuss this case with anyone or each other or tell anyone how you would have voted until you are fully released from this case by the Court.


The jury will again be sequestered during your deliberations. It's impossible for the Court to determine the length of time that your deliberations will take. Take that time which you believe to be appropriate to thoroughly and carefully review all the evidence and the other information that was provided to you.


The rules to be followed during sequestration will be identical to the rules which were followed by you during the trial phase of this case.


Would Counsel approach, please.
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