DEFENDANT’S MOTION FOR CLOSURE OF PRE-TRIAL HEARINGS

Defendant respectfully moves this Court to issue an order that prohibits the media from attending all pre-trial evidentiary hearings in order to insulate prospective jurors from information that would taint their neutrality. 
MEMORANDUM IN SUPPORT


Defendant seeks to exclude the media from the courtroom during all pre-trial hearings.  If the media were permitted to attend these hearings, the dissemination of pretrial information would taint prospective jurors by imparting information about this case that would impair their neutrality during trial.

The right to a public trial was “created for the benefit of the defendant.”  Gannett Co. v. DePasquale, 443 U.S. 368, 380 (1979); see also Estes v. Texas, 381 U.S. 532, 542-43 (1965);  In re Oliver, 333 U.S. 257, 273 (1948).  Although the right to a public trial is a protective safeguard from an abuse of prosecution and judicial power, this Court must first protect the integrity of the defendant’s constitutional right to an impartial jury.  Id. at 381.  


The United States Supreme Court set forth guidelines for determining when prior restraint on the media would be appropriate to preserve a defendant’s right to a fair trial.  This Court must consider (a) the nature and extent of pretrial news coverage; (b) whether other measures would be likely to mitigate the effects of unrestrained pretrial publicity; and (c) how effectively a restraining order would operate to prevent the threatened danger.  Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 562 (1976).  


With the advent of technology, the dissemination of coverage is widespread and easily available to the venire.  If the defense is successful in suppressing evidence, it should not be made known to any potential juror.  If the media is permitted to cover these pre-trial hearings, there is no procedural guarantee to protect Defendant’s fundamental due process right to an impartial jury, equal protection of the laws, confrontation of the State’s evidence, freedom from cruel and unusual punishment, and the effective assistance of counsel.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  See DePasquale, 443 U.S. at 393 (public’s right of access to the court outweighed by the defendant’s right to a fair trial because transcript of hearing available to media and public).  There is no other measure that this Court can employ to prevent the media from disseminating prejudicial matters arising from the pre-trials.  

As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

Defendant asks this Court to prohibit the media from attending all pre-trial evidentiary hearings. 
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