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}  Add Attorney fees to your relief 
}  Avoid caps 
}  Avoid comparative fault 
}  Add option of federal forum 



 

















}  Clients all seek fair compensation and they 
do not want this to happen again.  Money 
awards do not deter 

}  Seek  
 policy changes 
 training 
 apologies 
 memorials and plaques 

















}  Amend taser policy to reflect the 
manufacturer’s preferred target zone; 

}  Grade officer examinations taken during taser 
training; 

}  Conduct competent use of force 
investigations following taser deployments; 

}  Participate in a national registry regarding 
taser impact if one is established; 

}  Implement the reforms through a neutral 
expert with input from plaintiff counsel. 





}  Every Person who 
}  Under Color of State Law 
}  Subjects or Causes to be Subjected 
}  Any Citizen or Other Person to the 
}  Deprivation of any Rights, Privileges, or 

Immunities Secured by the 
}  Constitution and Laws [of the United States] 
}  Shall be Liable to the Party Injured in 
}  Action at Law, Suit in Equity, etc. 



}  §1983 creates no substantive rights 
}  Merely creates remedy 
}  NO RESPONDEAT SUPERIOR 
}  Concurrent jurisdiction in State  & Federal 

Courts 



}  Conduct Deprives π of a Right Secured by 
Federal Constitution or Laws 

}  Conduct Committed by Δ under Color of State 
Law 



 
Individual Capacity 
 
}  Official Personally 

pays $ 
}  Qualified Immunity 

}  Punitive damages 

 
Official Capacity 
 
•  Suit against entity 

•  No Qualified 
Immunity 

•  No punitive damages 



}  Absolute Immunity 
}  Qualified Immunity 
}  Caution: pre-Discovery and pre-trial Appeals 

available 
}  Private state actors are not entitled to 

Qualified Immunity 
}  Local governments are not entitled to 

Qualified immunity 



}  11th Amendment – Sovereign Immunity 
}  Can sue individual state actors for damages 

but not State itself 



}  Formal Policies 
}  Informal Policies or Customs 
}  Policymaker Decisions 





}  Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009) – 
imposes heightened pleading requirements in 
federal lawsuits – cannot just recite 
conclusory elements of cause of action – 
must plead facts that make relief “plausible” 



}  1983 liability is joint and several 
}  Contributory negligence does not apply 



 - No tort “reform” such as damage caps apply 
to 1983  

          
 - Supremacy Clause, US Const, art VI, cl 2. 
 



}  2744.09(E) – excludes civil rights claims from 
state law immunity defense 



}  Filing in Court of Claims Waives Right to File 
in Federal Court 

}  Filing on behalf of current inmates – PLRA 
◦  Limits on damages 
◦  Limits on fees 
◦  Must exhaust Administrative Remedies 

 



}  Attorney fees awarded to prevailing party 
plaintiff based on reasonable hours x 
reasonable rate  



}  Videotape depositions 
}  Double book responsibly 
}  Do depositions on site 
}  Clients must attend depositions 



}  Keep costs down 
}  Do the drafting 
}  Ask for help 
◦  Prison Listserv 
◦  NPAP 
◦  OAJ 

}  Learn evidence / trial skills 
}  Do settlement videos 
}  Use focus groups 


