MAKING A BUCK WHILE
MAKING A DIFFERENCE

Alphonse A. Gerhardstein
agerhardstein@gbfirm.com
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FORGET THE REST BUT NOT THIS

» Add Attorney fees to your relief
» Avoid caps

» Avoid comparative fault

» Add option of federal forum




FIRST AMENDMENT /ELECTIONS




PUBLIC EMPLOYMENT




JAIL/PRISON CONDITIONS
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Welcome to Hell




ABUSE OF CORPSE
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POLICE MISCONDUCT

[INUTE VIDEO OF SAM DUBOSE STOP BY ROY TENSING (July 19, 2015)

) 315/27:52




Taser Use & Abuse - Taser Burns




Police Misconduct




REFORM - MORE THAN MONEY

» Clients all seek fair compensation and they
do not want this to happen again. Money
awards do not deter

» Seek

policy changes
training

apologies

memorials and plaques




Apologies
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Memorial

DEDICATBD TO THR mn OF

CLARISSA ANN CULBERSON
SCARRIE?
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ollaborative Agreement

COLLABORATIVE AGREEMENT GLOBAL DAMAGE CLAIMS SETTLEMENT

This Collaborative Agreement Global Damage Claims Settlement, made this 21°
day of May, 2003, by and between the plaintiffs (hereafter “Plaintiffs”) and the defendants
(hereafter “defendants”) in each of the following actions:

Lisa Youngblood-Smith v. City of Cincinnati, Case No. C-1-00-434
Elsie Carpenter v. City of Cincinnati, Case No. C-1-99-227
Vincent Clark, et al. v. City of Cincinnati, Case No. C-1-02-645
John E. Harris v. City of Cincinnati, Case No. C-1-02-761
Stephanie Keith and Paul Keith v. City of Cincinnati, Case No. C-1-02-777
Enrico Martin v. City of Cincinnati, Case No. C-1-02-762
Roderick Glenn v. City of Cincinnati, Case No. C-1-02-760

Arnold White v. City of Cincinnati, Case No. C-1-02-759

Tony Stillwell v. City of Cincinnati, Case No. C-1-02-763

Sheila Barnes v. City of Cincinnati, Case No. C-1-02-758

Angela Leisure, et al. v. City of Cincinnati, Case No. C-1-01-286
Antonio Johnson v. City of Cincinnati, Case No. C-1-99-1063
Matthew Shaw v. City of Cincinnati, Case No. C-1-00-1064

Mark A. Ward v. City of Cincinnati, Case No. C-1-99-494

Charles A. Wiley v. City of Cincinnati, Case No. C-1-00-267
Bomani Tyehimba v. City of Cincinnati, Case No. C-1-99-317

and the Fraternal Order of Police, in its representative capacity as a party to the Collaborative
Agreement approved August 5, 2002, is executed pursuant to the following terms:

(A)  Over the past four years, Plaintiffs filed the actions listed above against Defendant
City of Cincinnati and individual Defendants. Those cases remain on the docket of the United
se

States District Court. The various Plaintiffs’ claims seek damages in an amount to be




Morgue Reform
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McGinnis Settlement Terms

» Amend taser policy to reflect the
manufacturer’s preferred target zone;

» Grade officer examinations taken during taser
training;

» Conduct competent use of force
investigations following taser deployments;

» Participate in a national registry regarding
taser impact if one is established;

» Implement the reforms through a neutral
expert with input from plaintiff counsel.




NPR Interview




The Statute:
42 U.S.C. § 1983

» Every Person who

» Under Color of State Law

» Subjects or Causes to be Subjected
» Any Citizen or Other Person to the

» Deprivation of any Rights, Privileges, or
Immunities Secured by the

» Constitution and Laws [of the United States]

» Shall be Liable to the Party Injured in

» Action at Law, Suit in Equity, etc.




Remember these points:

» §1983 creates no substantive rights
» Merely creates remedy
» NO RESPONDEAT SUPERIOR

» Concurrent jurisdiction in State & Federal
Courts




Key Elements of a
§1983 claim

» Conduct Deprives 1t of a Right Secured by
Federal Constitution or Laws

» Conduct Committed by A under Color of State
Law




Capacity
Individual vs. Official

Individual Capacity Official Capacity

» Official Personally - Suit against entity
pays $
» Qualified Immunity - No Qualified
Immunity

» Punitive damages - No punitive damages




Immunity

» Absolute Immunity
» Qualified Immunity

) : pre-Discovery and pre-trial Appeals
available

» Private state actors are not entitled to
Qualified Immunity

» Local governments are not entitled to
Qualified immunity




State not Liable for Damages

» 11t Amendment - Sovereign Immunity

» Can sue individual state actors for damages
but not State itself




Local Government Liability

Formal Policies
nformal Policies or Customs
Policymaker Decisions




Decision
Tree

1. Is there a constitutional
violation ?

def
verdict

2. Ts the violation the ]
result of conduct by

Individual Defendants

Municipal Defendants

I (Policy, Custom, Practice)
l no I Ly]e_s_l
Def Qualified
verdict immunity?
— - De
yes verdict
| no

Def
verdict

[ 3. Did the Defendant ]
Conduct Cause Injury?




Pleading Caution

» Ashcroft v. Igbal, 129 S.Ct. 1937 (2009) -
imposes heightened pleading requirements in
federal lawsuits - cannot just recite
conclusory elements of cause of action -
must plead facts that make relief “plausible”




No Comparative Fault

» 1983 liability is joint and several
» Contributory negligence does not apply




No Caps

- No tort “reform” such as damage caps apply
to 1983

- Supremacy Clause, US Const, art VI, cl 2.




State Law Immunity does NOT
apply to §1983

» 2744.09(E) - excludes civil rights claims from
state law immunity defense




SPECIAL SITUATIONS

» Filing in Court of Claims Waives Right to File
in Federal Court

» Filing on behalf of current inmates - PLRA

> Limits on damages
> Limits on fees
o Must exhaust Administrative Remedies




Attorney Fees

» Attorney fees awarded to prevailing party
plaintiff based on reasonable hours x
reasonable rate




Practical Tips

» Videotape depositions

» Double book responsibly

» Do depositions on site

» Clients must attend depositions




More Practical Tips

» Keep costs down
» Do the drafting
» Ask for help

> Prison Listserv
- NPAP
> OAJ

» Learn evidence / trial skills
» Do settlement videos
» Use focus groups




