[bookmark: _GoBack]IN THE COURT OF COMMONS PLEAS
JUVENILE DIVISION
____________ COUNTY, OHIO

IN RE: __________________			:	CASE NO.	____________
			    			:			
						:	JUDGE		____________

													

MOTION TO APPEAR FREE OF PHYSICAL RESTRAINTS
													

Minor-child, _______________________, by and through counsel, moves this Court to permit him to appear in court free of restraints, including shackles, handcuffs, and chains. The indiscriminate use of physical restraints undermines the purpose of the juvenile justice system and is psychologically harmful to children. Shackling juveniles erodes the presumption of innocence and compromises the child’s right to the effective assistance of counsel, as it limits the child’s ability to communicate with counsel during court proceedings and assist in his defense. Fourteenth Amendment to the United States Constitution; Article I, Sections 10 and 16 of the Ohio Constitution. The reasons in support of this motion are fully set forth in the attached memorandum.  
Respectfully submitted,

						The Office of the Ohio Public Defender 

_____________________________________
		[Attorney Name] # __________
Assistant State Public Defender

						250 East Broad Street, Suite 1400
						Columbus, Ohio 43215
						(614) 466-5394
(614) 752-5167 – Fax
						[attorney.name]@opd.ohio.gov

					Counsel for ______________
Memorandum in Support

I.	_______________________ does not pose a danger of flight or harm to himself or 	others if he appears without physical restraints.

This Court requires all detained juveniles to appear in court wearing handcuffs and shackles. This practice is applied automatically to all detained children brought before the court, regardless of age, gender, size, alleged offense, or the likelihood of misbehavior or escape. The use of physical restraints should be reserved for instances when this Court makes the individualized determination that a child poses an actual danger of flight or harm to himself or others.
Under this Court’s current practice, _______________________ must appear before this Court in handcuffs and leg irons for all proceedings other than an adjudicatory hearing. But, the court has made no determination that _______________________ presents any risk of escape or violence.  
Add facts about the child including: 
· Gender
· Age
· Alleged delinquent act
· Background
· Vulnerability to harm from shackling (e.g., reliving past trauma)

	Further, as set forth below, requiring _______________________ to appear in physical restraints undermines the rehabilitative ideals of juvenile justice and is unconstitutional.   
II.	Indiscriminate shackling undermines the purpose of the juvenile justice system.
This Court’s practice of shackling all detained children absent a showing of need in individual circumstances, is antithetical to the principles that underlie Ohio’s juvenile justice system, which include rehabilitation, individualized assessment, and the need to maintain the dignity of the courtroom. 
	Whereas the criminal justice system serves to punish, the Ohio juvenile justice system serves to rehabilitate juvenile offenders and further their development. R.C. 2152.01;  In re D.H., 120 Ohio St.3d 540, 2009-Ohio-9, 901 N.E.2d 209, ¶ 54-56 (emphasizing the juvenile court’s focus on rehabilitation rather than punishment). This Court’s shackling practice not only impedes the goals of the system, but also contradicts the legislature’s implied preference for individualized assessment and treatment of children processed through the Ohio juvenile justice system.  	
	The Revised Code reflects this preference by stating that the purpose of juvenile court is: “To provide for the care, protection, and mental and physical development of children subject to Chapter 2151 of the Revised Code, whenever possible, in a family environment, separating the child from the child’s parents only when necessary for the child’s welfare or in the interests of public safety.” R.C. 2151.01(A). And, the overriding purposes of juvenile dispositions under Chapter 2152 of the Revised Code are, “to provide for the care, protection, and mental and physical development of children subject to this chapter, protect the public interest and safety, hold the offender accountable for the offender’s actions, restore the victim, and rehabilitate the offender.” R.C. 2152.01(A). These provisions support that the court should afford individualized consideration to each child who comes before it. A shackling practice that does not require a case specific showing of the need for physical restraints fails to provide that kind of individualized assessment. Moreover, this Court’s role in protecting the public is achieved with an individualized assessment that may result in the use of physical restraints if this Court finds them necessary.  
	In recent years, eleven states have banned indiscriminate shackling of juveniles via legislation, regulation, appellate case law, or court policy. McLaurin, Access to Justice: Evolving Standards in Juvenile Justice: From Gault to Graham and Beyond: Children in Chains: Indiscriminate Shackling of Juveniles, 38 Wash. U. J.L. & Pol’y 213, 239 (2012). Three states having pending legislation that would prohibit this practice. Id. Jurisdictions that have moved away from indiscriminate shackling have suffered no adverse effects. See Law Offices of the Public Defender, 11th Judicial Circuit of Florida, Policy Report: Unchain the Children: Five Years Later in Florida (2011).
III.	Indiscriminate shackling is psychologically harmful to children.
Respected psychologists believe that indiscriminate and routine shackling of children in court can cause psychological and emotional harm. Dr. Marty Beyer, a national consultant on juvenile justice issues, is an expert in the interplay among adolescent development, trauma, and features of the rehabilitative experience. Dr. Beyer provided an affidavit to support the State of Florida’s recently-implemented juvenile rule abolishing indiscriminate shackling. (Beyer Affidavit, attached). She has assisted the United States Department of Justice in investigating juvenile detention facilities, and also provides training on adolescent development to juvenile court judges. (Beyer Affidavit, at ¶ 2). Further, the United States Supreme Court cited Dr. Beyer’s extensive research in Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005) (abolishing the death penalty in juvenile proceedings). (Beyer Affidavit, at ¶ 2-3). 
Appearing in handcuffs and leg irons in public, and before family and strangers, is humiliating to anyone. But for a child, whose sense of identity is especially fragile, being chained may cause a child to feel like he is a “dangerous animal.” (Beyer Affidavit, at ¶ 9-13). Shackling also undermines the child’s perception of fairness in the judicial process, which is especially important to children, whose sense of moral identity and sense of fairness are just being formed. (Beyer Affidavit, at ¶ 14). Therefore, children are especially sensitive to unfairness. (Beyer Affidavit, at ¶ 14). While being shackled during court proceedings, the child may start to believe that the judge presumes his guilt rather than his innocence. (Beyer Affidavit, at ¶ 15). Children who remain in shackles while in the courtroom may feel betrayed by authority figures, including judges and parents, for humiliating them while simultaneously expressing concern or an intention to help the child. (Beyer Affidavit, at ¶ 14-17). In short, the conflict between what an adult says and does can harm the child’s moral development. (Beyer Affidavit, at ¶ 14-17).  
Additionally, Dr. Beyer has concerns about the traumatic impact of shackling on children who have been traumatized previously. (Beyer Affidavit, at ¶ 18-19). Specifically, many children in the juvenile justice system have been victims of physical and sexual abuse, loss, neglect, and abandonment. (Beyer Affidavit, at ¶ 18-19).	Shackling may exacerbate this trauma and restore feelings of powerlessness, betrayal, and self-blame. (Beyer Affidavit, at ¶ 18-19).	
IV.	Indiscriminate shackling of all juveniles compromises their right to due process of 	law, particularly the presumption of innocence, as well as their right to the effective 	assistance of counsel.

	The right to appear before the court free from physical restraints safeguards a number of important federal and state due process principles. “Visible shackling undermines the presumption of innocence and the related fairness of the factfinding process” and undermines the constitutional right to counsel. Deck v. Missouri, 544 U.S. 622, 630-31, 125 S.Ct. 2007, 161 L.Ed.2d 953 (2005). Adult criminal defendants are not to be tried while shackled, absent a specific state interest in shackling the defendant. Holbrook v. Flynn, 475 U.S. 560, 568-569, 106 S.Ct. 1340, 89 L.Ed.2d 525 (1986); State v. Adams, 103 Ohio St.3d 508, 2004-Ohio-5845, 817 N.E.2d 29, ¶ 104. For similar reasons, absent specific state interest, a detained juvenile should not be shackled during court proceedings.  
	The Supreme Court has emphasized “neither the Fourteenth Amendment nor the Bill of Rights is for adults alone.”  In re Gault, 387 U.S. 1, 13, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967). Consequently, this Court has a duty to protect due process rights, including the presumption of innocence and an individualized determination of need, during juvenile proceedings. Unless this Court has made an individualized determination that physical restraint is necessary given the specific circumstances of the case, such a practice violates the juvenile’s due process right to the presumption of innocence.
This Court may justifiably decide to restrain a defendant who poses a safety risk, as reflected by a “documented history of violence or escape attempts.” Adams at ¶ 104. When the court finds the need to use physical restraints, the record must reflect the evidence supporting that finding.  State v. Johnson, 112 Ohio St.3d 210, 2006-Ohio-6404, 858 N.Ed.2d 1144, ¶ 242 (finding that the trial court erred by not hearing evidence and making a finding justifying use of a stun-belt restraint during trial for an adult defendant). Therefore, the determination to restrain, regardless of whether the defendant is a juvenile or an adult, must be made on a case-by-case basis and not based on an indiscriminate restraint practice. See State v. Richey, 64 Ohio St.3d 353, 358, 1992-Ohio-44, 595 N.E.2d 915.       
But, the rationale underlying the right to appear free from physical restraints is not limited to protecting substantive due process rights. The Ohio Constitution and the United States Constitution guarantee defendants the right to counsel. Article I, Section 10, Ohio Constitution; Sixth Amendment to the U.S. Constitution. This right has been determined to mean effective assistance, which involves the ability of the defendant to be able to communicate with his attorney. See Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). As the United States Supreme Court noted, shackles can interfere with a defendant’s ability to communicate with his lawyer and participate in his own defense, diminishing his constitutional right to counsel. Deck, 544 U.S. 622 at 631.
Children may have an even greater need to confer with their attorneys during trial, as they may be less likely to understand the court process than adults. And, a child in unwieldy handcuffs cannot properly hold a pen or write, so his ability to take notes, write a question to his lawyer, or sign his name, is impeded. The child may also find it difficult to concentrate on the proceedings when his wrists and ankles are restrained, especially when the shackles are tight or heavy. (See Beyer Affidavit, at ¶ 20).
V.	Conclusion
	The routine shackling of children cannot be reconciled with the juvenile justice system’s emphasis on children’s rehabilitation and development, individual assessments, and the need to uphold the dignity and decorum of the courtroom. Therefore, this Court should abandon its practice of indiscriminate shackling.  _______________________ moves that this Court permit him to appear free from physical restraints at all proceedings. 
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