IN THE COURT OF COMMON PLEAS
JUVENILE DIVISION
SAMPLE COUNTY, OHIO

IN RE: CHILD	:		CASE NO. 
		:
		:		JUDGE 
		:
		:		HEARING REQUESTED
______________________________________________________________________________

NOTICE OF LIMITED APPEARANCE AND
MOTION REQUESTING DECLASSIFICATION OR RECLASSIFICATION PURSUANT TO R.C. 2152.85 
______________________________________________________________________________

Undersigned counsel gives her notice of appearance for the limited purpose of representing CHILD at his hearing requesting declassification or reclassification pursuant to R.C. 2152.85.  
CHILD respectfully asks this Court to review its prior classification and issue an order that declassifies him from the sex offender registry.  R.C. 2152.85.  In the alternative, CHILD requests that this Court review his treatment and progress and reclassify him as a Tier I or Tier II juvenile offender registrant.  Should this Court determine that the attached exhibits are insufficient to make a ruling on this matter, CHILD requests that this Court issue an order for a psychological evaluation at the state’s expense to determine CHILD’s current risk of reoffending.  The reasons for this motion are stated in the attached memorandum in support.  
		Respectfully submitted,
		The Office of the Ohio Public Defender
		
[bookmark: _GoBack]		___________________________________
		ATTORNEY #0000000
Assistant State Public Defender

						250 East Broad Street, Suite 1400
						Columbus, Ohio 43215
						(614) 466-5394
(614) 752-5167 (Fax)
						Email@opd.ohio.gov
		
COUNSEL FOR CHILD 





MEMORANDUM IN SUPPORT
A. 	CHILD’s Court History
	On May 28, 2003, then seventeen-year-old CHILD was adjudicated delinquent of four counts of rape, violations of R.C. 2907.02, felonies of the first degree if committed by an adult; and one count of gross sexual imposition, a violation of R.C. 2907.05, a felony of the third degree if committed by an adult.  (Exhibit A).  For disposition, this Court committed CHILD to the Ohio Department of Youth Services (“DYS”) for a minimum period of two years and six months, maximum until his twenty-first birthday.  (Exhibit B, p.1).  
On June 3, 2005, this Court granted CHILD a judicial release from DYS.  (Exhibit C, p.1).  On that same day, this Court held CHILD’s classification hearing, and classified CHILD as a sexual predator juvenile offender registrant with a duty to comply with registration requirements every ninety days for life.  (Exhibit D).
On July 27, 2006, the United States Congress enacted the Adam Walsh Act (“AWA”), which tightened federal guidelines and regulations for sexually oriented offenders.  In response to the enactment of the AWA, the 127th Session of the Ohio General Assembly enacted Am.Sub.S.B. 10 (“S.B. 10”) to comply with the federal guidelines.  The provisions of S.B. 10 took effect on January 1, 2008.  State v. Ferguson, 120 Ohio St.3d 7, 2008-Ohio-4824, fn 1.  As a result, CHILD received a Notice of New Classification and Registration Duties from the Office of the Ohio Attorney General.  (Exhibit E).  The notice informed CHILD that beginning January 1, 2008, he would be reclassified to a Tier III juvenile sex offender with a duty to register every ninety days for the rest of his life.  (Exhibit E, p.1).    
II.	CHILD Successfully Completed His Disposition
	Ohio Revised Code Section 2152.85 permits this Court to hold a hearing upon the petition of a juvenile offender registrant, to review the effectiveness of disposition and treatment to determine if the previously-imposed classification should continue or be terminated.  To aid in making its determination, this Court must consider any relevant factors, including but not limited to the factors contained in R.C. 2152.83(D), which include:
			(1)  The nature of the sexually oriented offense
			(2)  Whether the child has shown any genuine remorse
			(3)  The public interest and safety
			(4)  The factors in R.C. 2950.11(K)
			(5)  The factors in R.C. 2929.12(B) and (C)	
			(6)  The results of any treatment and any follow-up professional 					       assessment of the child

R.C. 2152.83(D)(1)-(6).
 
As CHILD completed his disposition in 2006, a R.C. 2152.85 hearing is appropriate at this time because the Ohio General Assembly constructed the statute in such a way that juveniles would have multiple chances to be declassified or reclassified.  And, the Ohio General Assembly envisioned that courts would hold R.C. 2152.85 hearings three years after the end of juvenile offenders’ disposition.  R.C. 2152.85(B)(1).  Because CHILD completed his disposition more than three years ago, he is requesting that this Court hold a R.C. 2152.85 review hearing.  
The declassification or reclassification hearing recognizes the amenability of juvenile sex offenders, and provides them an opportunity to be removed from the registry after successful completion of treatment.  CHILD respectfully asks this Court to review its prior classification and issue an order that declassifies him from the sex offender registry based on his successful completion of sex offender treatment, positive changes in behavior, and sustained ability to comply with the law and sex offender registration requirements.      
A.	CHILD successfully completed the sex offender treatment program at DYS.
CHILD’s achievements in DYS are highlighted by his successful completion of the sex offender treatment program on June 14, 2004.  (Exhibit F, p.10).  While most of CHILD’s DYS records have been destroyed,[footnoteRef:1] there are a few records that remain.  These records highlight CHILD’s accomplishments and strengths.   [1:  The DYS Youth Records Management policy states that “[t]he main youth record and medical record shall be destroyed when youth reach age 23.”  (Exhibit G, p.6).  CHILD turned twenty-three years old on March 1, 2008, and subsequently, his records were destroyed.  DYS has since changed this polity to maintain youth records for life.       ] 

The main components of the sex offender treatment program at DYS are: understanding sexuality; identifying appropriate and inappropriate relationships; understanding the cycle of problem behavior; breaking the deviant cycle; empathizing with victims; and preventing relapse.  (Exhibit H).  CHILD completed all goals and objectives in the program related to the treatment components.  (Exhibit H).  Most importantly, CHILD identified his high risk trigger situations, and created a relapse prevention plan to avoid those situations.  (Exhibit F, p.11).  He performed well above average on the component tests, with scores between 96% and 100%, demonstrating his true understanding of the information presented throughout the program.  (Exhibit F, p.14).  
By the end of the sex offender treatment program, CHILD acknowledged that treatment had “changed his life.”  (Exhibit F, p.14).  In response, his social worker stated that he was typically skeptical of this type of statement, but not from CHILD because he has gained substantial “credibility based on his attitude, behavior, and overall performance in the program.”  (Exhibit F, p.14).  

B. 	CHILD demonstrates remorse for his actions.
A key component of the sex offender treatment program at DYS was learning victim empathy.  (Exhibit H).  This component transformed CHILD’s way of thinking, which is evident from the change in his feelings about his offense.  When CHILD first entered DYS, he did not express feelings of empathy.  (Exhibit F, p.19).  However, after just a few sessions in the program, CHILD was able to show genuine remorse for his actions, including guilt and shame.  (Exhibit F, p.11).  CHILD learned to understand and articulate how his offense affected his family members.  (Exhibit F, p.9).  He acknowledged that he “hurt his victims and caused she and her family much anger and grief.”  (Exhibit F, p.11).  He did not blame the victim, try to minimize his offense, or justify his behavior.  (Exhibit F, p.9).  Most importantly, he expressed a sincere desire to change his behavior to make amends for what happened.  (Exhibit F, p.9).  
As part of the curriculum, CHILD wrote a “well-detailed victim apology letter.”  (Exhibit F, pp.11, 15).  Social workers noted: “CHILD has made some strong statements during group as a reaction to some of his peers’ lack of empathy for [their] victims.”  (Exhibit F, p.15).  CHILD understands the importance of taking responsibility, and expresses true remorse for his actions.  
C. 	CHILD is a productive member of society.
CHILD was released from DYS as a “level four” youth, the highest in the behavioral level system.  (Exhibit F, p.1).  He consistently maintained positive behavior, treated staff with respect, and cooperated with his peers.  (Exhibit F, p.4).  
While in DYS, CHILD received his high school diploma on November 20, 2003.  (Exhibit I).  He also took advantage of opportunities to gain transferable skills in DYS.  He assisted the maintenance department with painting, organized classrooms, cleaned units, set up equipment for church services on Sundays, worked in the store room, and helped staff with other duties.  (Exhibit F, pp.1-3).  Staff characterized CHILD as an excellent and reliable worker.  (Exhibit F, pp.1, 4).  
Among his many other accomplishments in DYS, CHILD completed the CDIU and  ADEPT programs for substance abuse.  (Exhibit F, pp.2. 10).  He was an active participant in those sessions, and completed many assignments to help him understand his personal substance abuse triggers.  (Exhibit F, p.2).       
While on parole, CHILD abided by the rules of parole, his treatment plan, and the rules of his mother’s home.  (Exhibit J, p.1).  He continued his treatment by attending sex offender counseling sessions with his therapist.  (Exhibit J, pp.4, 13).  The sessions were “positive and consistent.”  (Exhibit J, p.6).
  CHILD also continued his substance abuse education through Clinical Consultant Group (Exhibit J, p.9), and tested negative on all drug screens.  (Exhibit J, pp.2, 3).  CHILD “met . . . [his] parole officer as required and “fulfilled the terms and conditions of his parole.”  (Exhibit J, p.2).  CHILD completed parole and was discharged on his twenty-first birthday, March 1, 2006.  (Exhibit J, p.2).      
	Since his release from DYS, CHILD has worked consistently at SAMPLE Restaurants. (Exhibit K).  CHILD currently has many job responsibilities, including hiring, training, and supervising new employees; helping to open new restaurant locations; and preparing food for customers.  (Exhibit K).  He briefly attended SAMPLE Community College, but because of conflicts with his work schedule, he was not able to obtain a degree.  (Exhibit K).  CHILD continues to lead a positive, crime-free lifestyle.       

III.	CHILD Poses No Threat to the Community 
A.	Research demonstrates that juvenile sex offenders pose less of a risk of reoffending.

The assumption that the majority of juveniles who commit a sexual offense will become adult sex offenders is a common myth and is inconsistent with empirical research.  “Current research suggests that with treatment, supervision, and support, the likelihood of a youth committing subsequent sex offenses is about 4-10%.”  Behavioral Health:  Developing a Better Understanding, Vol. III, Issue 1, available at http://www.oacbha.org.  (Example L).  “[The recidivism rate for juveniles who commit a sex offense is] about 10 percent [which is] lower than most other juvenile offenses, including property and drug crimes[; and it is] a significantly lower recidivism rate than that of adult sex offenders, which ranges from about 25 percent to, for the most serious offenders, 50 percent or higher.”  How Can You Distinguish a Budding Pedophile From a Kid With Real Boundary Problems, N.Y. TIMES MAGAZINE, July 22, 2007, available at www.nytimes.com.  (Exhibit M).  
	These conclusions are also supported by the National Center on Sexual Behavior of Youth, which has published a “Fact Sheet” titled, “What Research Shows about Adolescent Sex Offenders.”  (Exhibit N).  This publication outlines some of the differences between juvenile and adult sex offenders, specifically, “Adolescent sex offenders are considered to be more responsive to treatment than adult sex offenders and do not appear to continue re-offending into adulthood, especially when [they are] provided with appropriate treatment.”  (Exhibit N).  (Internal citations omitted.)  Not only that, but research has shown that mental health professionals typically overestimate the possibility of recidivism in evaluations, resulting in “far more teenagers [being labeled as] high risk than is actually accurate.”  (Exhibit N).  Thus, when predicting risk to the community, it is “usually appropriate to assume that an adolescent sex offender is relatively low risk unless there is significant evidence to suggest otherwise.”  (Exhibit N).  
B.	CHILD has not committed any new offenses.
CHILD’s underlying offenses occurred in 2002 when he was seventeen.  He is now a twenty-six year old man, who has fully complied with his registration requirements, and who has not committed any new offenses.  (Exhibit I).  CHILD began his rehabilitation at DYS, by not engaging in any inappropriate sexual behavior and by displaying “no evidence of any misconduct of a sexual nature.”  (Exhibit F, p.3).  CHILD does not demean the seriousness of his offenses, yet he does respectfully request that this Court remove him from the registry at this time, as he has demonstrated that he is a rehabilitated young man who has successfully reintegrated into society and no longer poses a threat to the community.  
CHILD did not have a R.C. 2152.84 hearing after he was released from DYS, and therefore, did not have a psychological evaluation to determine his current risk of reoffending.  Should this Court determine that the attached exhibits are insufficient for this Court to make a ruling on this matter, CHILD requests that this Court issue an order for a psychological evaluation at the state’s expense to determine CHILD’s current risk of reoffending.
CONCLUSION
There is a delicate balance between managing risk and allowing for the growth that can reduce future risk. [* * *]  As a society, we are recognizing the seriousness of sexual offenses and effective treatment, supervision, and incarceration options.  At the same time, we are also faced with the need to help juvenile offenders move into a positive, non-offending adult lifestyle.  We need to take into account the needs of all of our society’s children, both victims and offenders.  In doing so, we will truly be helping make our communities safer.  It is a goal we all share.

Patricia Coffey, The Public Registration of Juvenile Sex Offenders.  (Exhibit O).  
CHILD’s disposition history as outlined above supports the conclusion the disposition in his case has been effective and that he poses a low risk to reoffend; therefore, CHILD respectfully requests that this Court enter an order that contains a determination that he is no longer a juvenile offender registrant and no longer has a duty to comply with sections 2950.04, 2950.041, 2950.05, and 2950.06 of the Revised Code.  R.C. 2152.85.  However, if this Court determines that CHILD needs to remain on the registry, CHILD requests that this Court review its previous determination and lower his tier level from a Tier III juvenile offender registrant to a Tier I or a Tier II juvenile offender registrant.  A lower tier determination would still require CHILD to report all of the same information and his movement in and out of the county to local law enforcement.  R.C. 2950.04, 2950.041, 2950.05 and 2950.06.  However, it would reduce his reporting frequency and duration.  R.C. 2950.07.  Should this Court determine that the attached exhibits are insufficient for this Court to make a ruling on this matter, CHILD requests that this Court issue an order for a psychological evaluation at the state’s expense to determine CHILD’s current risk of reoffending.  
Respectfully submitted,
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CERTIFICATE OF SERVICE

	This is to certify that a copy of the NOTICE OF LIMITED APPEARANCE AND MOTION REQUESTING DECLASSIFICATION OR RECLASSIFICATION PURSUANT TO R.C. 2152.85 was forwarded this 17th day of May, 2011, to the office of SAMPLE County Prosecutor, ADDRESS.
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