DEFENDANT’S MOTION TO SUPPRESS THE FRUITS
OF THE WARRANTLESS  SEARCH OF HIS RESIDENCE

Defendant moves this Court to suppress the warrantless search of his residence that was conducted in violation of the Fourth and Fourteenth Amendments of the United States Constitution and Article I, Section 14 of the Ohio Constitution.
MEMORANDUM IN SUPPORT
[INSERT RELEVANT CASE FACTS]
I.
SEARCH WARRANT REQUIRED.

The United States and Ohio Constitutions guarantee the people’s right to be secure in their persons and houses against unreasonable searches and seizures.  The “physical entry of the home is the chief evil against which the working of the Fourth Amendment is directed.”  Payton v. New York, 445 U.S. 573, 585 (1980) (quoting United States v. United States District Court, 407 U.S. 297, 313 (1972)).  It is a basic principle of Fourth Amendment jurisprudence that warrantless searches and seizures of a home are presumptively unreasonable.  Payton, 445 U.S. at 586.  The Fourth Amendment has drawn a firm line at the entrance to the house with respect to both searches and seizures of property and persons.  The Ohio Constitution provides the same protection against warrantless searches.  See State v. Pi Kappa Alpha Fraternity, 23 Ohio St. 3d 141, 143-44, 491 N.E.2d 1129, 1132 (1986); State v. Kessler, 53 Ohio St. 2d 204, 207, 373 N.E.2d 1252, 1255 (1978).  

“[S]earches conducted outside the judicial process, without prior approval by a judge or magistrate, are per se unreasonable under the Fourth Amendment—subject only to a few specifically established and well-delineated exceptions.”  Katz v. United States, 389 U.S. 347, 357 (1967) (footnotes omitted).  Where a search is conducted without a warrant, the prosecution bears the heavy burden of proving the facts that justify the search under one of the recognized exceptions.  United States v. Jeffers, 342 U.S. 48, 51 (1951); Xenia v. Wallace, 37 Ohio St. 3d 216, 524 N.E.2d 889, syllabus (1988).  Here, the law enforcement officers did not have a search warrant and the prosecution cannot meet its burden.

II.
DEFENDANT DID NOT VALIDLY CONSENT TO THE WARRANTLESS SEARCH OF HIS RESIDENCE. 


Defendant anticipates that the prosecution will attempt to justify the law enforcement officers’ failure to obtain a search warrant by claiming that Defendant consented to the warrantless search of his residence.  A warrantless search of a residence, although generally unreasonable, is valid if conducted under consent freely and voluntarily given. Schneckloth v. Bustamonte, 412 U.S. 218, 219 (1973); United States v. Kelly, 913 F.2d 261, 265 (6th Cir. 1990).  When the State relies on consent for the warrantless entry of a residence it has the burden of not only proving consent, but also that the consent was freely and voluntary given.  Schneckloth, 412 U.S. at 248, 249; Bumper v. North Carolina, 391 U.S. 543, 548 (1968); State v. Danby, 11 Ohio App. 3d 38, 41, 463 N.E.2d 47, 50 (1983) (citing United States v. Goosbey, 419 F.2d 818 (6th Cir. 1970)).  Acquiescence to authority (because of the demonstration of force) does not constitute a valid consent.  Johnson v. United States, 330 U.S. 10, 313 (1948); Bumper, 391 U.S. at 548-49.  The prosecution’s burden of proof is by “clear and positive” evidence.  United States v. Worley, 193 F.3d 380, 385 (6th Cir. 1999).  The State cannot meet that burden in the present case.  
III.
THERE WERE NO EXIGENT CIRCUMSTANCES THAT JUSTIFIED THE WARRANTLESS SEARCH OF DEFENDANT’S RESIDENCE. 


Defendant also anticipates that the prosecution will attempt to justify the law enforcement officers’ failure to obtain a search warrant by claiming that there were exigent circumstances.  The Fourth Amendment does not bar a warrantless search of a residence when the exigencies of the situation make the needs of law enforcement so compelling that the warrantless search is objectively reasonable under the Fourth Amendment.  McDonald v. United States, 335 U.S. 451, 454 (1948); Chimel v. California, 395 U.S. 752, 766 (1969).  The prosecution bears the “heavy burden” when attempting to demonstrate an urgent need that might justify a warrantless search. 

There are only a few recognized situations that constitute exigent circumstances.  Welsh v. Wisconsin, 466 U.S. 740, 749-50 (1984).  Those limited circumstances include situations where an individual who is in need of immediate aid or to stop the loss, removal, or destruction of evidence or contraband.  Mincey v. Arizona, 437 U.S. 385, 392-93 (1978).  The scope of the exception must be strictly circumscribed by the exigencies that justify the entry.  Welsh, 466 U.S. at 749-50.  

The gravity of the underlying offense is an important consideration when determining whether an exigency exists.  Welsh v. Wisconsin, 466 U.S. at 753.  Here, Defendant contends that the State cannot prove that any past or imminent offense justified this warrantless search.

In the context of the emergency exception, the prosecution must demonstrate that evidence would be lost or destroyed if a search was not “immediately” conducted.  Cupp v. Murphy, 412 U.S. 291, 296 (1973).  It is not sufficient that there is incontrovertible evidence that there was evidence on the premises.  Taylor v. United States, 286 U.S. 1, 6 (1932).  Instead there must be proof that the evidence is about to be “removed or destroyed in the short amount of time it would have taken to obtain a warrant prior to the seizure.”  State v. Hickson, 69 Ohio App. 3d 278, 280 (1990).  The record must demonstrate that the occupants of the house were aware of the police.  State v. Sims, 127 Ohio App. 3d 603, 612 (1998).  The investigating officers cannot have created the exigent circumstances that are offered to justify the warrantless entry.  State v. Jenkins, 104 Ohio App. 3d 265, 270-71 (1995).  Exigent circumstances do not exist if the police could have secured the area and obtained a search warrant.  Minnesota v. Olson, 495 U.S. 91, 100-01 (1990).  The officers in this case could and should have obtained a search warrant.
IV.
THIS COURT SHOULD SUPPRESS THE FRUITS OF THE WARRANTLESS SEARCH OF THE RESIDENCE.

The United States Supreme Court has consistently held that evidence seized by law enforcement officers must be suppressed if it is the product of unconstitutional police conduct.  See, e.g., Wong Sun v. United States, 371 U.S. 471 (1963); Mapp v. Ohio, 367 U.S. 643, 660 (1961);  Nordone v. United .States, 308 U.S. 338, 340-41 (1939).  Suppression is required unless there is an intervening act or event which removes the taint of the unlawful act of the officers.  Brown v. Illinois, 422 U.S. 590, 598 (1975).  The courts, when making this determination, look to the temporal proximity of the illegal act and the resulting seizure or confession, the presence of intervening circumstances, and the purpose and flagrancy of the officer’s misconduct.  Id. at 603-04.
V.
CONCLUSION

This Court should suppress all of the fruits flowing from the warrantless search.  
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