DEFENDANT’S MOTION IN LIMINE TO PROHIBIT THE STATE FROM

COMMENTING ON DEFENDANT’S UNSWORN STATEMENT

In the event that this case reaches the mitigation phase and Defendant exercises her right to give an unsworn statement to the jurors, Defendant respectfully moves this Court to prohibit the prosecuting attorney from commenting on the fact that Defendant makes an unsworn statement versus giving sworn testimony in the mitigation phase.  This motion is being made to preserve Defendant’s constitutional rights notwithstanding State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988).

MEMORANDUM IN SUPPORT


Ohio Rev. Code Ann. § 2929.03(D)(1) provides that during the mitigation phase, Defendant can testify under oath or make an unsworn statement.  In this case, Defendant may make an unsworn statement at the penalty phase.  If the prosecutor is allowed to attack the statement by commenting on the fact it was unsworn, that would operate to impose an unconstitutional penalty on Defendant’s exercise of his statutory right under O.R.C. § 2929.03(D)(1), and his right to allocution and Due Process.


This motion is made in part to preserve Defendant’s federal constitutional rights under the Fifth and Fourteenth Amendments of the United States Constitution.  Defense counsel are aware that State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988), authorized such comment by the prosecutor.  However, defendant questions the validity of this rule under federal law.


Prosecutorial comments of this nature infringe upon criminal defendants’ rights to allocution and due process.  The Common Law doctrine of Allocution provided criminal defendants with the right to make a statement before being sentenced.  This doctrine is preserved in Ohio by Crim. R. 32(A)(1) and O.R.C. § 2947.05.  The failure to provide an accused with the opportunity to make a statement in his own behalf or present any further mitigating information prior to the imposition of sentence constitutes reversible error.  See Silsby v. State, 119 Ohio St. 314, 164 N.E. 232 (1928); Defiance v. Cannon, 70 Ohio App. 3d 821, 592 N.E.2d 884 (1990).  The United States Supreme Court has endorsed this view, holding that the failure to grant an opportunity for a criminal defendant to speak before sentencing may be a denial of due process.  McGautha v. California, 402 U.S. 183 (1971).  See also Boardman v. Estelle, 957 F.2d 1523.


In a capital case, the anomaly of the bifurcated trial requires special provisions for the defendant's exercise of his right to make a statement in his own behalf.  Such statements are not intended as the presentation of evidence but are meant to give the jurors the opportunity to hear reasons from Defendant why the death sentence should not be imposed.  This legislative intention is made evident by the provision of O.R.C. § 2929.03(D)(1) which states that the defendant is not subject to cross-examination unless he makes the statement under oath.  Under the statute, if a defendant wishes to give evidence, he is subject to cross‑examination.  If he wishes only to exercise his right to allocution, however, no cross-examination is permitted.  Thus, attempts by the State to challenge Defendant’s statement on the grounds it was unsworn would violate fundamental constitutional fairness by imposing an unconstitutional penalty on the Defendant’s exercise of a statutory option created by Ohio’s capital scheme.  The State cannot give with one hand then take back with the other. 


Giving a capital defendant the right to allocution and then using the exercise of that right to impeach him violates the defendant’s rights to a fair trial and to due process under the Fifth and Fourteenth Amendments to the United States Constitution and under Sections 10 and 16, Article I, of the Ohio Constitution.  See also Evitts v. Lucey, 469 U.S. 387, 393 (1985) (once a state provides a right, it must conform to due process).


This Court should grant this motion to protect Defendant’s constitutional and statutory rights.
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