DEFENDANT’S MOTION TO AVOID COERCIVE PRACTICES

DURING MITIGATION PHASE DELIBERATIONS

In the event that this case reaches the mitigation phase, and the jury indicates an inability to reach a decision, Defendant moves this Court to avoid instructions or admonitions that have a coercive influence on the jury.
MEMORANDUM IN SUPPORT


Given the life-or-death consequences of mitigation phase deliberations, coupled with the fact that jurors need not unanimously reject death before they all move on to consider a life sentence, great care must be taken to avoid improperly influencing jurors with instructions or admonitions that tip the scales in favor of a death sentence.  If the jurors indicates their inability to agree on sentence, Defendant requests that this Court instruct them to begin deliberations on one of the three life verdicts.  


Any charge designed to coerce the jury to continue deliberating with the hope of reaching a unanimous verdict with respect to death would violate O.R.C. § 2929.03(D)(2), which provides that absent of finding that the aggravating circumstances outweigh the mitigating factors “the jury shall recommend that the offender be sentenced to…(a) life imprisonment without parole, life imprisonment with parole eligibility after serving twenty-five full years of imprisonment, or life imprisonment with parole eligibility after serving thirty full years of imprisonment.”  See State v. Brooks, 75 Ohio St. 3d 148, 661 N.E.2d 1030 (1996) (jurors must be instructed that they do not have to unanimously reject the death penalty verdict before they move on to deliberate on one of the life sentence options—a single juror can stop a death verdict).

In order to make a clear record of the proceedings consistent with Brooks, Defendant requests that the record reflect the specific time that the jury enters deliberations, the time at which it recesses, the time at which it returns with questions (if any), the time at which it is sent back to deliberate, and the time at which it returns a verdict.  
Any mitigation phase instruction given to the jurors must not be coercive and must inform them that if a single juror rejects a death verdict, then they must all move on to consider life options.  Failure to do so would deprive the Defendant of the constitutional guarantees of due process, a fair and impartial jury, an uncoerced verdict, equal protection, and freedom from arbitrary, cruel, and unusual punishment as guaranteed by the Federal and State Constitutions.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  Death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  Even if the U.S. Constitution does not obligate Ohio to enact a statute like O.R.C. § 2929.03(D)(2), it is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  

Defendant’s requests above are consistent with the constitutional edict that all measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  This motion should be granted.
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