DEFENDANT’S MOTION IN LIMINE REGARDING THE 
ADMISSIBILITY OF MITIGATING EVIDENCE THAT

POST-DATES DEFENDANT’S ARREST
Defendant requests that this Court issue an Order in limine allowing him to introduce all evidence in mitigation regardless of whether it post-dates his arrest.
MEMORANDUM IN SUPPORT
Under O.R.C. § 2929.04(C), “[t]he defendant shall be given great latitude in the presentation of evidence of the factors listed in division (B) of this section and any other factors in mitigation of the imposition of the sentence of death.”  This motion addresses the admissibility of mitigating evidence that post-dates Defendant’s arrest.  This Court cannot prevent Defendant from producing mitigating evidence arising from facts that post-date his arrest without violating (1) his constitutional rights under the United States and Ohio Constitutions, U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20; and (2) his statutory rights under O.R.C. §§ 2929.04(B)(7) and 2929.04(C).

Defendant also relies on Davis v. Coyle, 475 F.3d 761 (6th Cir. 2007).  Davis relies in large part on Skipper v. South Carolina, 476 U.S. 1 (1986), which articulates a general principle that, as applied here, requires this Court to admit all evidence offered by Defendant that mitigates his punishment no matter whether that evidence post-dates his arrest.
The Defendant’s right to admit post-arrest mitigation evidence is recognized, explicitly or implicitly, by cases discussing mitigation evidence that, by definition, post-dated arrest, as evident in the following cases (not intended to be an exhaustive list):
Remorse is a mitigating factor, which by definition post-dates the criminal act:

State v. Mundt, 115 Ohio St. 3d 22, 873 N.E.2d 828 (2007)
State v. Foust, 105 Ohio St. 3d 137, 823 N.E.2d 836 (2004)

State v. Fitzpatrick, 102 Ohio St. 3d 321, 810 N.E.2d 927 (2004)

State v. Stojetz, 84 Ohio St. 3d 452, 705 N.E.2d 329 (1999)

State v. Goodwin, 84 Ohio St. 3d 331, 703 N.E.2d 1251 (1999)

State v. Rojas, 64 Ohio St. 3d 131, 592 N.E.2d 1376 (1992)

Good post-arrest incarceration conduct, which by definition post-dates the criminal act:
State v. Davis, 116 Ohio St. 3d 404, 880 N.E.2d 31 (2008)

Campbell, 95 Ohio St. 3d 48, 765 N.E.2d 334

State v. Leonard, 104 Ohio St. 3d 54818 N.E.2d 229 (2004)

State v. Noling, 98 Ohio St. 3d 44, 781 N.E.2d 88 (2002)

State v. Yarbrough, 95 Ohio St. 3d 227, 767 N.E.2d 216 (2002)

Life expectancy of the defendant, which by definition post-dates the criminal act:
State v. Tenace, 109 Ohio St. 3d 255, 847 N.E.2d 386 (2006)
State v. Bradley, 42 Ohio St. 3d 136, 538 N.E.2d 373 (1989)

The defendant’s post-offense, pre-trial offer to plead guilty, which by definition post-dates the criminal act:
State v. Newton, 108 Ohio St. 3d 13, 840 N.E.2d 593 (2006)
State v. Hoffner, 102 Ohio St. 3d 358, 811 N.E.2d 48 (2004)

State v. Hanna, 95 Ohio St. 3d 285, 767 N.E.2d 678 (2002)

To refuse to extend the principles underlying these cases to Defendant’s mitigation trial would violate his constitutional rights to due process, effective assistance of counsel, and freedom from arbitrary, capricious, and cruel punishment.  

For these reasons, this Court should rule that Defendant has the right to admit mitigation evidence that post-dates the crime and his first mitigation-phase trial.
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