DEFENDANT’S MOTION TO PROHIBIT THE PROSECUTOR FROM

ARGUING AND THE COURT FROM GIVING INSTRUCTIONS REGARDING

STATUTORY MITIGATING FACTORS NOT RAISED BY THE DEFENSE


In the event that this case reaches the mitigation phase, Defendant respectfully moves this Court (1) to prohibit the prosecutor from arguing the non-existence of any statutory mitigating factor that the defendant does not raise at the mitigation phase; and (2) to refrain from giving the jury instructions that refer to any mitigating factor that the defense does not raise at the mitigation phase.  
MEMORANDUM IN SUPPORT


Ohio Rev. Code Ann. § 2929.04 sets out the precise formula and procedure for weighing aggravating circumstances and mitigating factors.  Subsection (B) lists seven statutory factors that shall be considered as mitigating if evidence is presented to support them at trial.  When no evidence has been introduced to support a finding of one or more of the specific statutory factors, the prosecutor should not be allowed to argue and the jury should not be instructed that there are seven mitigating factors that can be considered.  Allowing this to happen would invite the jury to consider the lack of proof on these factors as an aggravating circumstance.  It subverts the intended operation of these factors as mitigating circumstances, converts their function to one of aggravation, and unconstitutionally shifts the burden of proof to the defendant. In re Winship, 397 U.S. 358 (1970).  The State may only introduce and comment upon evidence rebutting the existence of any statutorily defined or other mitigating factors first asserted by the defendant. State v. Gumm, 73 Ohio St. 3d 413, 421, 653 N.E.2d 253, 263 (1995). 

Accordingly, the defense requests that the prosecutor be prevented from arguing the nonexistence of any of the seven mitigating factors found in R.C.§ 2929.04(B).  In addition, the defense moves this Court not to give instructions on any mitigating factors that the defense does not present.

In State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988), the Ohio Supreme Court condemned the manner of instruction and argument that the defense seeks to prohibit:  
R.C. 2929.04(B) and (C) deal with mitigation and were designed to enable the defendant to raise issues in mitigation and to facilitate his presentation thereof.  If the defendant chooses to refrain from raising some of or all the factors available to him, those factors not raised may not be referred to or commented upon by the trial court or the prosecution. 
Id. at 289, 528 N.E.2d at 557 (emphasis added).


Instruction or argument concerning all the mitigating factors listed in the statute violates the principles enunciated in DePew.  Such an instruction would invite the jurors to consider the absence of proof as the presence of additional aggravation.  In State v. Jenkins, 15 Ohio St. 3d 164, 215, 473 N.E.2d 264, 308 (1984), the court held that:  “[T]he State cannot, in the sentencing phase, present proof of aggravating factors other than those of which the appellant was found guilty of committing in the guilt phase of the trial.  R.C. 2929.03(D)(1).”   See also State v. Penix, 32 Ohio St. 3d 369, 513 N.E.2d 744 (1987).


Reference to all Rev. Code Ann. § 2929.04(B) factors by the trial court and prosecutor, in absence of defense proof of all these factors, would corrupt the constitutionality of the weighing process.  Not only would such a procedure deny the defendant the effective assistance of counsel, but any sentence resulting from this unconstitutional procedure would permit the arbitrary and discriminatory application of the death penalty in violation of constitutionally protected rights to due process, equal protection, and against cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.


Therefore, this Court should grant this motion.
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