DEFENDANT’S MOTION IN LIMINE TO LIMIT SCOPE OF ANY REBUTTAL EVIDENCE OFFERED BY THE STATE IN THE MITIGATION PHASE

Defendant respectfully moves this Court for an order limiting the ability of the prosecutor to present rebuttal evidence to the Defendant’s mitigating evidence.

MEMORANDUM IN SUPPORT


Defendant requests that this Court impose the following restrictions on the State in the event that the State seeks to admit rebuttal evidence in the mitigation hearing that may be held in this case:

1.
The opportunity to rebut arises only “when the defendant has placed in issue the mitigating factor,” as “it is the defendant who has the right to present and argue the mitigating factors, [and i]f he does not do so, no comment on any factors not raised by him is permissible.”  State v. DePew, 38 Ohio St. 3d 275, 289, 528 N.E.2d 542, 557 (1988). 
2.
The prosecutor may “rebut mitigation evidence offered by the defendant where the prosecutor has a good faith basis for believing that such evidence is false,” or incomplete.  Id. at 285, 287, 528 N.E.2d at 554. 
3.
The right to rebut “is limited. . .to those instances where the defense offers a specific assertion, by a mitigating witness or by the defendant, that misrepresents” the mitigating factor.  Id. at syl. para. 3. 

4.
To avoid prejudice to the defense, and the possibility of a mistrial, the prosecutor shall proffer such rebuttal evidence to the judge away from the hearing of the jury.

5.
In certain instances where the potential for prejudice and inflaming of passions is significant, the proffered rebuttal evidence will be admitted only under the following evidentiary standard:  that the probative value of each piece of evidence outweighs the danger of prejudice to the defendant.  See State v. Maurer, 15 Ohio St. 3d 239, 473 N.E.2d 768 (1984); Ohio R. Evid. 403(A). 

This Court has the duty to control the proceedings and the presentation of evidence in accordance with state and federal constitutions, state statutes, and case law.  The standards identified above restate the appropriate standard of rebuttal taken by the Ohio Supreme Court. State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542, at syl. para. 3.  The Court has not wavered from this standard.  State v. Fautenberry, 72 Ohio St. 3d 435, 650 N.E.2d 878 (1995); State v. Hicks, 43 Ohio St. 3d 72, 77, 538 N.E.2d 1030, 1036 (1988), n. 3.


The Court’s decision in State v. Cooey, 46 Ohio St. 3d 20, 544 N.E.2d 895 (1989), exemplifies the need for the defendant to first put in issue the mitigating factor, before rebuttal is permissible.  The Court found error in the State’s remarks concerning the suffering of the victims.  Id. at 36, 544 N.E.2d at 914.  Such evidence concerned the nature and circumstances of the offense, which the State can comment on only if the defense first raises the subject.  Since Cooey had made no effort to show the existence of mitigating factors in the nature and circumstances of the offense, it was improper for the State to comment on the matter.  Id.

Capital punishment is only constitutional if the law of the state limits those cases which are eligible for the death penalty by guiding the sentencer’s discretion with specifically enumerated factors that may be considered in favor of death.  Gregg v. Georgia, 428 U.S. 153 (1976).  If the sentencer is not acting under this “guided discretion,” then the imposition of the death penalty is considered both arbitrary and void.  Furman v. Georgia, 408 U.S. 238 (1972).  Failure to set and abide by such standards in ruling on the admissibility of rebuttal evidence and the scope of proper comment would defeat the purpose of Ohio’s capital statutory scheme in narrowing the sentencer’s discretion. Further, it would so taint the proceedings as to result in a denial of due process.  Permitting the State to rebut the defendant’s case with evidence irrelevant to mitigation introduced by the defendant also interferes with the defendant’s right to have the jury to consider all of the relevant mitigating evidence.  Hitchcock v. Dugger, 481 U.S. 393 (1987). 


This Court should grant this motion in order to ensure constitutional compliance with Ohio’s statutory capital scheme.
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