DEFENDANT’S MOTION IN LIMINE REGARDING EVIDENCE
AND ARGUMENTS RELATED TO ANY “MENTAL HEALTH”

EVIDENCE PRESENTED IN MITIGATION

Defendant respectfully requests that this Court issue a pre-trial Order prohibiting evidence and/or arguments by the State that confound “mental health” evidence presented in mitigation with standards governing a plea of not guilty by reason of insanity and/or with standards governing the determination of competency to stand trial.
MEMORANDUM IN SUPPORT

At the mitigation phase of a capital trial “[t]he defendant shall be given great latitude in the presentation of evidence of the factors listed in division (B) or this section and of any other factors in mitigation of the imposition of the sentence of death.”  O.R.C. § 2929.04(C).  Defendant can introduce “mental health” evidence on the issue “[w]hether, at the time of committing the offense, the offender, because of a mental disease of defect, lacked substantial capacity to appreciate the criminality of the offender’s conduct or to conform the offender’s conduct to the requirements of the law.”  O.R.C. § 2929.04(B)(3).  Under the “catch all” provision, Defendant can introduce “mental health” evidence in mitigation even if it does not satisfy the standards of § 2929.04(B)(3).  O.R.C. § 2929.04(B)(7); see e.g., State v. Otte, 74 Ohio St. 3d 555, 568; 660 N.E.2d 711, 723 (1996) ("We consider Otte's psychological and childhood problems under the ‘catchall’ mitigation category ( R.C. 2929.04(B)(7)) because there has been no showing that Otte suffered from a mental disease or defect at the time of the murders ( R.C. 2929.04(B)(3).").

Whether offered in support of a (B)(3) and/or a (B)(7) mitigating factor, mental-health evidence adduced during the mitigation phase is offered only after a defendant has been deemed competent to stand trial and has been deemed sane for purposes of criminal culpability.  Therefore, by definition, mental-health evidence in mitigation does not implicate issues relevant to competency to stand trial or the defense of not guilty by reason of insanity.  Nonetheless, prosecutors throughout the state of Ohio have frequently and improperly gotten away with adducing evidence and arguing against the mental health mitigation evidence by exploiting the fact that the defendant knew the difference between right and wrong, was capable of controlling his conduct, and was competent. 

Prosecutors’ attempts to shift jurors’ focus to competency and insanity standards target matters irrelevant to mitigation.  Worse, these tactics unconstitutionally shift the burden to defendant by prosecution arguments that the mental health evidence has no “weight” unless it rises to a level that would satisfy the standards for insanity or incompetence.  Permitting such tactics would violate Defendant’s constitutional rights to due process, effective counsel, right to confront the state’s evidence of aggravating circumstances, and create an arbitrary and capricious capital proceeding.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.

In order to avoid wasting time with irrelevant matters at the mitigation trial, and in order to protect Defendant’s constitutional rights, this Court should issue an Order in limine prohibiting the prosecution from confounding the standards described herein by way of the State’s cross examination of Defendant’s mental health witnesses, the direct examination of any mental health witnesses the prosecutor can properly present, or during opening statement or closing argument.
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