DEFENDANT’S MOTION FOR INSTRUCTION THAT THE DEFENDANT

BEARS NO BURDEN OF PROOF AT THE MITIGATION PHASE

Defendant respectfully moves this Court for a jury instruction clarifying the fact that he bears no burden of proving the existence of mitigating factors at the penalty phase.
MEMORANDUM IN SUPPORT


Although the Ohio Supreme Court indicated in State v. Jenkins, 15 Ohio St. 3d 164, 473 N.E.2d 264 (1984), that the initial burden of proving mitigating factors by a preponderance—versus going forward with the evidence—could properly fall on the defendant, it has since advised against that allocation of the burden of proof.  In State v. Lawrence, the Court stated:

[W]e do believe that a jury instruction that closely tracks R.C. 2929.03(D)(1) and which does not place the burden of proving the existence of a mitigating factor by a preponderance of the evidence on the defendant would adequately guide a jury in its deliberations during the penalty phase of a capital trial.  Further, such an instruction would ensure that Ohio jurors clearly understand that they are to consider all mitigating evidence in reaching their sentencing recommendation.

44 Ohio St. 3d 24, 27, 541 N.E.2d 451, 455-56 (1989) (citations omitted). 

Above and beyond the Ohio Supreme Court’s position, putting any burden beyond production on Defendant operates to unconstitutionally limit the jurors’ ability to consider mitigating factors.  The United States Supreme Court has held that in capital cases, “the sentencer may not refuse to consider or ‘be precluded from considering’ any relevant mitigating evidence.”  Sipper v. South Carolina, 476 U.S. 1, 4 (1986) (quoting Eddings v. Oklahoma, 455 U.S. 104, 114 (1982)).  When the sentencer is precluded from hearing or does not consider nonstatutory mitigating circumstances, the proceedings do not comport with the requirements of Skipper, and “the exclusion of mitigating evidence of the sort . . . renders the death sentence invalid.”  Hitchcock v. Dugger, 481 U.S. 393, 398-99 (1987).


Placing a burden of proof on Defendant during the mitigation phase would violate his constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from arbitrary, cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  

This Court should instruct the jurors that Defendant bears no burden of proof during the mitigation phase.
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