DEFENDANT’S MOTION IN LIMINE TO PROHIBIT THE STATE
FROM EMPLOYING PREJUDICIAL ARGUMENTS AND THEMES

Defendant respectfully requests that this Court enter an order prohibiting various prejudicial arguments and improper themes at the mitigation phase.  
MEMORANDUM IN SUPPORT


In State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988) the Ohio Supreme Court voiced its disapproval of misconduct by prosecutors.  The Court noted that “Attorneys, trial courts, courts of appeals and this court should remain ever vigilant regarding the duties of counsel as exemplified in the following standards,” which are discussed below.  Id. at 288, 528 N.E.2d at 557.  The Court further noted that its efforts to curb misconduct have been less than successful and the avenues for prevention and correction are few:  we cannot “disregard the defendant's right to a fair trial, which is mandated by the Sixth Amendment to the United States Constitution.”  Id.

Unfortunately, Ohio’s capital cases reveal that prosecutors frequently resort to the same prejudicial themes over and over again in their closing arguments.  Appellate courts often find their arguments to constitute error rendered harmless by defense counsel’s failure to object or by their own view of the evidence, so the pattern of misconduct continues.  Chief Justice Moyer once described with deep frustration a persistent and pernicious pattern of prosecutorial misconduct in the ten years after the Court’s decision in DePew strongly admonished prosecutors:


Time and time again this court has commented on the impropriety of a prosecutor’s argument throughout the course of a capital case.  Time and time again we have given prosecutors the benefit of the doubt, declaring their conduct to be nonprejudicial in view of the overwhelming evidence of guilt.


However, despite our best efforts to clarify the limits of acceptable advocacy, and our stern warnings to avoid such inappropriate conduct in the future, some prosecutors continue to unabashedly cross the line of vigorous but proper advocacy.  In doing so, they taint the fairness of our criminal justice system.

State v. Fears, 86 Ohio St. 3d 329, 350, 715 N.E.2d 136, 155 (1999) (Moyer, C.J., concurring and dissenting opinion).  The Chief Justice collected twenty-four capital cases (in a non-exhaustive list) in which the Ohio Supreme Court found prosecutorial misconduct in capital cases tried in the ten years after DePew was decided.  Id. at 351, 715 N.E.2d at 156 n. 1.


It is in this vein that Defendant, through counsel, brings this Motion before this Court – not to cast aspersions on the prosecutor, but to err on the side of ensuring that Defendant’s case does not wind up on the long list of cases where prosecutorial misconduct is brushed aside as “harmless error” in a capital case.  The best way to serve the interest of effective administration of the criminal justice system - one that results in fair, just and reliable verdicts without need to retry cases reversed by appellate courts - is to preclude the use of the prejudicial themes and arguments altogether.


The following list (not exhaustive) identifies some of the recurring prejudicial themes that some prosecutors have used and which have been deemed error.  Even if “harmless error” in any given case, the fact remains these practices constitute error and are wrong.  The prosecution should be prohibited from employing at least the following types of prejudicial arguments:

1)
Expressions of the Prosecutor’s personal beliefs or opinions.  State v. Lott, 51 Ohio St. 3d 160, 555 N.E.2d 293 (1990); ABA Standards for Criminal Justice, The Prosecutor Function, Section 5.8(b). 
2)
References by the Prosecutor to matters not supported by admissible evidence.  State v. Hutton, 53 Ohio St. 3d 36, 43, 559 N.E.2d 432, 441 (1990); State v. Smith, 14 Ohio St. 3d 13, 14, 470 N.E.2d 883, 885 (1984); State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988). 
3)
Appeals to the jury’s emotions or fears rather than reason.  State v. Thompson, 33 Ohio St. 3d 1, 14, 514 N.E.2d 407, 420 (1987); State v. Landrum, 53 Ohio St. 3d 107, 111, 559 N.E.2d 710, 717 (1990). 
4)
Improperly introducing nonstatutory aggravating circumstances.  State v. Davis, 38 Ohio St. 3d 361, 372, 528 N.E.2d 925, 935 (1988); State v. Thompson, 33 Ohio St. 3d 1, 514 N.E.2d 407 (1987); State v. Fears, 86 Ohio St. 3d 329, 333, 715 N.E.2d 136, 143-144 (1999). 
5)
Arguing that the Defendant has previously received “breaks” for other criminal activity.  State v. Hutton, 53 Ohio St. 3d 36, 44, 559 N.E.2d 432, 442 (1990). 
6)
Use of the Defendant’s post-Miranda silence.  State v. Moreland, 50 Ohio St. 3d 58, 552 N.E.2d 894 (1990); State v. Thompson, 33 Ohio St. 3d 1, 514 N.E.2d 407 (1987).  
7)
Calling upon the jury to send a message to the community.  State v. Hicks, 43 Ohio St. 3d 72, 76, 538 N.E.2d 1030, 1035 (1989); State v. Bedford, 39 Ohio St. 3d 122, 529 N.E.2d 913 (1988); State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988); State v. Byrd, 32 Ohio St. 3d 79, 512 N.E.2d 611 (1987).  State v. Draughn, 76 Ohio App. 3d 664, 602 N.E.2d 790 (1992). 
8)
Misleading the jury concerning parole eligibility.  State v. Hicks, 43 Ohio St. 3d 72, 76, 538 N.E.2d 1030, 1035 (1989); State v. DePew, 38 Ohio St. 3d 275, 538 N.E.2d 542 (1988). 
9)
Argument concerning mitigating factors not raised by Defendant.  State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988). 
10)
Argument to the effect that the State did not seek the death penalty “lightly” or “frivolously.”  Brooks v. Kemp, 762 F.2d 1383 (11th Cir. 1985), vacated and remanded on other grounds, 478 U.S. 1016 (1986); State v. Greer, 39 Ohio St. 3d 236, 530 N.E.2d 382 (1988). 
11)
Argument that if a life sentence is given the Defendant might get out earlier if the statute is changed.  State v. Bedford, 39 Ohio St. 3d 122, 529 N.E.2d 913 (1988). 
12)
Argument concerning the Defendant’s lack of remorse.  State v. Tyler, 50 Ohio St. 3d 24, 553 N.E.2d 576 (1990); State v. Wickline, 50 Ohio St. 3d 114, 552 N.E.2d 913 (1990). 
13)
Argument that the evidence in this case cries out for the death penalty.  State v. Brown, 38 Ohio St. 3d 305, 528 N.E.2d 523 (1988); Brooks v. Kemp, 762 F.2d 1383, 1414-1419 (11th Cir. 1985) (en banc). 
14)
Argument as to why the Defendant did not call certain persons to the stand.  State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988). 
15)
Argument that exceeds “comment” on the fact that the Defendant made an unsworn statement. State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988). 
16)
Argument that the Prosecutor is personally afraid of the Defendant.  State v. Beuke, 38 Ohio St. 3d 29, 526 N.E.2d 274 (1988). 
17)
Argument that the severity of the wounds suffered by the victim constitute an aggravating circumstance.  State v. Coleman, 37 Ohio St. 3d 286, 525 N.E.2d 792 (1988); State v. Bedford, 39 Ohio St. 3d 122, 529 N.E.2d 913 (1988). 
18)
Quoting language from case law, such as Gregg v. Georgia, 428 U.S. 153 (1976), that misstates the law.  See State v. Byrd, 32 Ohio St. 3d 79, 512 N.E.2d 611 (1987); State v. Poindexter, 36 Ohio St. 3d 1, 520 N.E.2d 568 (1988). 
19)
Argument concerning the Defendant’s previous contacts with the justice system, when no such contacts exist.  State v. Poindexter, 36 Ohio St. 3d 1, 520 N.E.2d 568 (1988). 
20)
Argument that the victim did not have all the rights the Defendant has been given.  Brooks v. Kemp, 762 F.2d 1383, 1411 (11th Cir. 1985), vacated on other grounds, 478 U.S. 1016 (1986). 
21)
Argument that the jury should show the Defendant the same mercy he showed the victim.  Rhodes v. State, 547 So. 2d 1201  (Fla. 1989). 
22)
Argument that the “nature and circumstances of the offense” constitute aggravating circumstances to be weighed in favor of the death penalty.  State v. Fears, 86 Ohio St. 3d 329, 333, 715 N.E.2d 136, 143-144 (1999). 
23)
Argument that misstated the burden of proof with respect to aggravating circumstances and mitigating factors.  State v. Fears, 86 Ohio St. 3d 329, 333, 715 N.E.2d 136, 143-144 (1999). 
24)
Argument that denigrated defense counsel and an expert witness called by the defense during mitigation.  State v. Fears, 86 Ohio St. 3d 329, 333-334, 715 N.E.2d 136, 143-144 (1999). 

Defendant is entitled to a trial free from any instances of prejudicial, improper conduct by State’s counsel in order to protect his State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence against him, and freedom from arbitrary, cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.  Death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S. 280 (1976).


Therefore, Defendant requests that this Court issue an order in limine establishing the boundaries of proper conduct outlined in the authority cited above.
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