DEFENDANT’S MOTION TO PROHIBIT REFERENCES

TO THE JURY THAT A DEATH PENALTY VERDICT IS

ONLY A RECOMMENDATION TO THE TRIAL JUDGE


Defendant moves this Court to prohibit any references to the jury that a death-penalty verdict is only a recommendation, is in any way non-binding, or less than final.  

MEMORANDUM IN SUPPORT


Informing the jury that a death verdict is merely a “recommendation,” non-binding, or less than final unconstitutionally diminishes the jurors’ sense of responsibility and thereby impermissibly encourages a death verdict.  The Ohio Supreme Court denounced this practice as improper in its first full review of Ohio’s modern death-penalty statutory scheme.  State v. Jenkins, 15 Ohio St. 3d 164, 202, 473 N.E.2d 264, 298 (1984).  The Court held that while the remarks were constitutionally acceptable under California v. Ramos, 463 U.S. 992 (1983), it would prefer that such remarks not be made in future cases.


The axiomatic principle at work here derives from the United States Supreme Court’s holding that it is impermissible to diminish or minimize in any way “the jury’s sense of the importance of its role.”  Caldwell v. Mississippi, 472 U.S. 320, 333 (1985).  The Court vacated the death sentence in Caldwell because the prosecution, in an effort to persuade jurors to sentence the defendant to death, led the jurors to believe that the ultimate responsibility for determining the appropriateness of the death sentence lay with the appellate courts.  Id.  The reasoning applied by the Court in Caldwell is applicable to this case.


In Caldwell, the Court found that this unreliability would be caused by two factors:   (1) that the misstatement would cause a bias in favor of death and (2) that the statement interjected irrelevant factors in the sentencing process.  472 U.S. at 339-40.  This biasing effect in favor of death occurs because a juror is more likely to vote for the death penalty, if he or she believes that their decision will be reviewed in the future by an appellate court.  But because the appellate court applies only a very limited review, the defendant may be put to death without any sentencer having ever made a decision that death was the appropriate sentence.  Id.  


Additional unreliability is fostered if the jury is imbued, through comment by the court or prosecutor, that the judge makes the final decision on whether death shall be imposed.  The trial judge’s ability to accept or reject the jury’s verdict for death is an irrelevant and prejudicial sentencing consideration for the jurors.  The interest in educating the jury about the law does not extend to constitutionally irrelevant information, because this information creates the risk of arbitrary and unreliable sentencing, which violates the Eighth and Fourteenth Amendments.


The State of Ohio has given the jury the duty to select between life in prison or death.  The jury cannot be distracted from that solemn duty by irrelevant and misleading information.  To diminish this sense of finality and responsibility would undermine Defendant’s State and Federal constitutional rights to effective assistance of counsel, due process of law, and freedom from cruel and unusual punishment.  U.S. Const. amends. VI, VIII, XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion). 

  must comport with the constitutional requirements that obtain in a capital case.

For these reasons, Defendant requests that this Court prohibit any reference to the jurors that their sentencing verdict is a “recommendation” or is any way non-binding.
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