DEFENDANT’S MOTION TO DETERMINE AND LIMIT PLAINTIFF’S

SENTENCING PHASE EVIDENCE OUTSIDE THE PRESENCE OF THE JURY 


Defendant respectfully requests that this Court (1) limit the trial phase evidence that the State can readmit at the mitigation phase, and (2) make the final determination of what evidence the State can readmit be made before it offers, identifies, and/or discusses any first-phase evidence during the mitigation phase.
MEMORANDUM IN SUPPORT

This Court must decide what first-phase evidence is relevant for the purposes of the State’s mitigation phase evidence.  It would be error if the Court did not make this determination before any first-phase facts are discussed in any way during the mitigation phase.  State v. Getsy, 84 Ohio St. 3d 180 (1999); State v. Cornwell, 86 Ohio St. 3d 560 (1999).


At the sentencing phase of a capital trial, the State is limited to presenting evidence related to the fact Defendant was convicted of an aggravating circumstance that was proven at the first phase of this case.  State v. Wogenstahl, 75 Ohio St. 3d 344, 662 N.E.2d 311 (1996), syl. para. 1.   (1996):

In the penalty phase of a capital trial, the “aggravating circumstances” against which the mitigating evidence is to be weighed are limited to the specifications of aggravating circumstances set forth in R.C. 2929.04(A)(1) through (8) that have been alleged in the indictment and proved beyond a reasonable doubt.

Accord State v. DePew, 38 Ohio St. 3d 275, syl. (1988); O.R.C. § 2929.03(D)(1).  In this case, the State may re-introduce only the minimal evidence proving the aggravating circumstance specification that moved this case into the mitigation phase.


When defining mitigating factors, O.R.C. § 2929.04(B)(1) states “the trial jury shall consider, and weigh against the aggravating circumstances proved beyond a reasonable doubt, the nature and circumstances of the offense, the history, character, and background of the offender, and all of the following factors.”  The Ohio Supreme Court has interpreted this provision in several cases.


In State v. Wogenstahl, 75 Ohio St. 3d 344, 662 N.E.2d 311, 313 (1996), syl. para. 2, the Court held that “It is improper for prosecutors in the penalty phase of a capital trial to make any comment before a jury that the nature and circumstances of the offense are ‘aggravating circumstances.’”  In State v. Hicks, 43 Ohio St. 3d 72, 81, 538 N.E.2d 1030, 1041 (1989), the Court reaffirmed the holding in State v. DePew, 38 Ohio St. 3d 275, 289, 528 N.E.2d 542, 557 (1988), saying that “those [mitigating] factors not raised (by the defendant) may not be referred to or commented upon by the trial court or the prosecution.”  Hicks at 81, 538 N.E.2d 1041.  


The “nature and circumstances of the offense” are not synonymous with “aggravating circumstances.”  In fact, “the nature and circumstances of the offense may only enter into the statutory weighing process on the side of mitigation.”  State v. Hancock, 108 Ohio St. 3d 57, 85, 840 N.E.2d 1032, 1061 (2006) (emphasis in original) (internal citations omitted.)  “Aggravating circumstances” equal only the precise matters enumerated in the O.R.C. § 2929.04(A) specifications that, when attached to an Aggravated Murder count in an indictment elevates the punishment options to include death.  In State v. Johnson, 24 Ohio St. 3d 87, 93-94, 494 N.E.2d 1061, 1066 (1986), the Court said:

R.C. 2941.14(B) limits the aggravating circumstances which may be considered in imposing the death penalty to those specifically enumerated in R.C. 2929.04(A). . . .

. . . Presenting the jury with specifications not permitted by statute impermissible tips the scales in favor of death, and essentially undermines the required reliability in the jury's determination.  . . .

These narrowly defined statutory specifications function in Ohio’s capital scheme to identify the subset of those convicted of Aggravated Murder who are eligible for the death penalty.  In turn, the criteria in O.R.C. § 2929.04(B) guides the jurors’ discretion with respect to determining whether the death penalty is appropriate for a person deemed eligible for the death penalty by way of a finding of guilty of an “aggravating circumstance” specification during the first phase of the trial.

Ohio has erected a capital scheme that employs a carefully circumscribed weighing of aggravating circumstances against mitigating factors to determine the appropriateness of the death penalty in any given case.  This Court must ensure strict adherence to these procedures by preventing any mention of aggravating circumstances other than those found to exist during the culpability phase.  Otherwise, the weighing process created in Ohio’s capital jurisprudence would be corrupted in violation of Defendant’s State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the state’s evidence against him, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.  Ohio’s statutory, procedural, and case law jurisprudence governing the mitigation-phase weighing process effectuates these constitutional rights.  Assuming, arguendo, that Ohio’s “weighing” jurisprudence, with its limitations on “aggravating circumstances,” does not emanate directly from clear constitutional provisions, nevertheless, “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution – and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  

After informing the jurors of the specification proved at trial, the State may rebut any false or misleading evidence produced by the defendant.  State v. DePew, 38 Ohio St. 3d 275, 528 N.E.2d 542 (1988).  The State cannot present a “case in chief” after the defendant rests.  The State cannot readmit evidence of the “nature and circumstances of the offense,” which equals a much broader set of all of the trial-phase evidence ruled relevant during the trial phase during which Defendant’s culpability was adjudicated.  Evidence relating to the aggravating circumstance specifications is but a small subset of the category of all evidence relating to the nature and circumstances of the aggravated murder offense.  Defendant alone may choose to readmit any mitigating evidence from the trial-phase evidence relevant to the “nature and circumstances of the offense.”  Wogenstahl; O.R.C. § 2929.03(D)(1).



Evidence relevant to the counts in the indictment, as opposed to the aggravating-circumstance specification, is irrelevant at the sentencing phase and may not be admitted.  The underlying aggravated murder offenses to which the death-eligibility aggravating circumstance specifications were attached are not matters for the jurors consideration during the mitigation phase.  In other words, the jurors cannot properly weigh the aggravated murder conviction when they deliberate upon the appropriate sentence.  Neither can the State adduce evidence or make arguments favoring a death sentence based on the underlying aggravated murder conviction.  State v. Jenkins, 15 Ohio St. 3d 164, 178 (1984).


To the extent that the State may complain of a perceived disadvantage, these rules governing the admissibility of evidence at the mitigation phase of a capital trial follow from a plain reading of the Ohio Revised Code and the Ohio Supreme Court decisions interpreting Ohio’s capital statutory scheme.  Any complaints lie with the Legislature; not with this Court.


This Court should grant this motion to ensure constitutional compliance with Ohio’s capital statutory scheme.
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