DEFENDANT’S MOTION FOR APPROPRIATION OF FUNDS

FOR A CONSULTING DEFENSE MENTAL RETARDATION EXPERT


Defendant moves this Court for an order authorizing defense expenditures to enable him to engage a consulting psychologist with expertise in diagnosing whether a person has mental retardation.

MEMORANDUM IN SUPPORT

I.
EXPERT REQUESTED
Defendant is charged with a death-eligible aggravated murder, which exposes him to the possibility of the death penalty.  If Defendant is found to be mentally retarded, he will be ineligible for the death penalty.  Atkins v. Virginia, 536 U.S. 304 (2002); State v. Lott, 97 Ohio St. 3d 303, 779 N.E.2d 1011 (2002).  Defense counsel need the assistance of an expert to determine whether Defendant is in fact a person with mental retardation.  Defendant seeks funding to retain a consulting psychologist with expertise  in the field of mental retardation.

Undersigned counsel represent to this Court that the defense team has uncovered information that gives them a good faith basis to believe that Defendant may be a person with mental retardation.  If this Court wants defense counsel to detail the basis for their good faith belief, they move for permission to approach ex parte.  If Defendant had the means to pay for counsel and experts, he would be able to get a mental-retardation evaluation without prematurely ‘tipping his cards’ to his adversary.  The same holds true for Defendant even though he is dependent on court funding for experts.


Counsel proposes to utilize the expertise of [INSERT NAME] , who is a licensed psychologist in Ohio and duly qualified to conduct mental retardation assessments. [ATTACHED EXPERT’S VITA] It is estimated that approximately [INSERT ESTIMATE OF HOURS NEEDED] hours of the psychologist’s time will be needed, at least initially.  Dr. [INSERT NAME] hourly rate is [INSERT HOURLY RATE] per hour, bringing the total for this initial request to [INSERT TOTAL EXPENDITURES FOR HOURS REQUESTED].  In the event this case requires more hours, defense counsel will present this Court with a supplemental motion.  Undersigned counsel represent that a psychologist’s services are essential if counsel is to honor Defendant’s right to effective preparation for trial and representation at trial.


In the event counsel determines it will be necessary to call the psychologist as a witness, they will comply with the appropriate rules of discovery, in which eventuality the psychologist will be converted from a “consulting expert” to a “testifying expert.”  Unless and until defense counsel make that decision, they contend that the work of the psychologist will remain protected by the attorney-client privilege and the attorney work-product doctrine.  See Pope v. Texas, 207 S.W.3d 352 (2006) (discussing at length the jurisprudence distinguishing "consulting" and "testifying" experts, and holding that privilege protects “consulting” experts); Richey v. Mitchell, 395 F.3d 660, 686-687 (2005), reversed sub nom on other grounds, Bradshaw v. Richey, 546 U.S. 74 (2006) (had defense counsel in an Ohio capital trial not listed an expert as a defense witness, the prosecutor could not have called the expert as a State witness).

II.
A DEFENDANT WHO RAISES A CLAIM OF MENTAL RETARDATION HAS A RIGHT TO THE APPOINTMENT OF A QUALIFIED EXPERT.

The death penalty cannot be imposed on a person who suffers from mental retardation.  Atkins v. Virginia, 536 U.S. 304 (2002).  The Ohio Supreme Court has delineated the substantive and procedural standards to be employed when assessing whether a trial-level or post-trial capital defendant is mentally retarded for purposes of triggering the Atkins exclusion.  Lott, 97 Ohio St. 3d at 306, 779 N.E.2d at 1015.  Defendant must prove “by a preponderance of the evidence” that he is mentally retarded.  Trial courts should “rely on professional evaluations of [Defendant’s] mental status and consider expert testimony, appointing experts if necessary, in deciding this matter.”  Id. at 306, 779 N.E.2d at 1015.

The Ohio appellate courts have found that a defendant is entitled to the appointment of qualified expert to conduct a mental retardation evaluation of the defendant.  State v. Bays, 159 Ohio App. 3d 469, 824 N.E. 2d 167 (2005); State v. Carter, 157 Ohio App. 3d 689, 813 N.E.2d 78 (2004); State v. Waddy, No. 05AP-866, 2006-Ohio-2828, 2006 Ohio App. LEXIS 2653 (Franklin Ct. App. June 6, 2006); State v. Lorraine, No. 2003-T-0159, 2005-Ohio-2529, 2005 Ohio App. LEXIS 2394 (Trumbull Ct. App. May 20, 2005); State v. Hughbanks, 159 Ohio App. 3d 257, 823 N.E.2d 544 (2004).

A trial court must appoint an expert in the field of mental retardation, not a psychologist or other expert with only limited or no experience in this area.  Psychiatrists or psychologists whose training and clinical experience fall primarily in the area of mental health issues are ill-suited to render reliable clinical judgments and opinions regarding the diagnosis of mental retardation.  See Louisiana v. Williams, 831 So. 2d 835, 859 (2002) (“We note that instead of physicians, experts with the appropriate expertise to diagnose mental retardation shall be utilized.”).  The leading treatise in the field of mental retardation has also concluded that the diagnosis of mental retardation should only be made by “clinicians with training and expertise in mental retardation and ongoing experiences with—and observations of—people with mental retardation and their families.”  Mental Retardation: Definition, Classification, and Systems of Supports, p. 95 (American Association of Mental Retardation, 10th ed. 2002).
III.
DEFENDANT IS ENTITLED TO ALL REASONABLY AND NECESSARY ASSISTANCE.  


An indigent defendant has the right to the appointment of all reasonable and necessary experts in a capital case.   State v. Mason, 82 Ohio St. 3d 144, 694 N.E.2d 932 (1998), syl.; State v. Jenkins, 15 Ohio St. 3d 164, 473 N.E.2d 264 (1984), syl. para. 4; U.S. Const. amends. VI, XIV; O.R.C. § 2929.024; C.P. Sup. R. 20 § IV(D).  This Court has found Defendant to be indigent.  Therefore, he is entitled to the protections afforded by the relevant constitutional and statutory provisions that guarantee an indigent defendant appropriate funding to mount a defense.

A.
The Fourteenth Amendment guarantees Defendant access to funding to defend his life.


Both the Equal Protection and Due Process Clauses of the Fourteenth Amendment mandate the right to assistance.  In Britt v. North Carolina, 404 U.S. 226, 227 (1971), the Court said that states “must, as a matter of equal protection, provide indigent prisoners with the basic tools of an adequate defense or appeal, when these tools are available for a price to other prisoners.”  Preventing Defendant from having access to an expert witness based on his inability to pay is discrimination based on poverty and a denial of equal protection and due process of the law.  “There can be no equal justice where the kind of trial a man gets depends on the amount of money he has.”  Griffin v. Illinois, 351 U.S. 12, 19 (1965).

In Ake v. Oklahoma, 470 U.S. 68 (1985), the United States Supreme Court held that when an indigent criminal defendant demonstrates that his lack of sanity at the time of the offense is to be a significant factor at trial, the State “must at a minimum assure the defendant access to a competent psychologist who will conduct appropriate examinations and assist in the evaluation, preparation and presentation of the defense at trial.”  470 U.S. at 83.  The Supreme Court’s holding in Ake has since been expanded and extended beyond psychiatric assistance, to include other types of expert assistance.  Terry v. Rees, 985 F.2d 283 (6th Cir. 1993) (independent pathologist); Starr v. Lockhart, 23 F.3d 1280 (8th Cir. 1994) (mental health expert); Little v. Armontrout, 835 F.2d 1240 (8th Cir. 1987) (hypnotist); Dunn v. Roberts, 963 F.2d 308 (10th Cir. 1992) (expert on battered woman’s syndrome).  Ake applies to Defendant’s request for a mental-retardation expert.
B.
The Sixth Amendment right to counsel guarantees Defendant access to funding to defend his life.

The Sixth Amendment’s guarantee of counsel is a guarantee of effective assistance of counsel.  Strickland v. Washington, 466 U.S. 668, 686 (1984).  Effectiveness is evaluated with an eye toward its purpose — ensuring a fair trial through proper functioning of the adversarial process.  Id. at 686.  Absent “proper functioning of the adversarial process, the trial cannot be relied on as having produced a just result.”  Id.  The right to “effective assistance” requires not only the provision of competent counsel, but also the maintenance of conditions that permit counsel to perform his job.  See, e.g., Geders v. United States, 425 U.S. 80, 86-91 (1976) (trial court may not order defendant to refrain from talking with lawyer during overnight recess); Herring v. New York, 422 U.S. 853, 862-63 (1975) (trial judge may not deny defense counsel opportunity for summation); Brooks v. Tennessee, 406 U.S. 605, 613 (1972) (state may not restrict counsel’s choice of when to put defendant on stand).

There has always been a critical interrelationship between the availability of experts and the level of representation that counsel provides.  The critical role that experts play in criminal cases is illustrated by the expenditure of funds and other resources for State forensic laboratories, investigative services, and other technical or scientific services to establish the State’s factual case in criminal trials.  Fundamental fairness requires that Defendant also have available the assistance of experts.
C.
The Sixth Amendment right to compulsory process and confrontation guarantees Defendant access to funding to defend his life.

Expert assistance at or before a criminal trial is essential to the development of material facts.  The Supreme Court long has interpreted the Due Process Clause of the Fourteenth Amendment as requiring that “criminal defendants be afforded a meaningful opportunity to present a complete defense.”  California v. Trombetta, 467 U.S. 479, 485 (1984).  A defendant’s Sixth Amendment right of to have compulsory process for obtaining witnesses in his favor applies to the states through the Fourteenth Amendment.  Washington v. Texas, 388 U.S. 14, 18-19 (1967); Chambers v. Mississippi, 410 U.S. 284, 302 (1973).  The testimony of a mental retardation expert in Defendant’s case is necessary to establish a defense that will render Defendant ineligible for the death penalty.

D.
The relevant ABA standards guarantee Defendant access to funding to defend his life.

The United States Supreme Court has long referred to the American Bar Association standards as guides to determine what is reasonable in a capital case.  Strickland, 466 U.S. at 688; Williams v. Taylor, 529 U.S. 362, 396 (2000); Wiggins v. Smith, 539 U.S. 510, 524 (2003); Rompilla v. Beard, 545 U.S. 374, 375 (2005).  The 2003 ABA Guidelines require counsel to assemble a defense team which contains “at least one mitigation specialist, one fact investigator, at least one member qualified by training and experience to screen individuals for the presence of mental or psychological disorders and impairments, and any other members needed to provide high quality legal representation.”  2003 ABA Guideline 10.4(C)(2)(a)-(c).  See also Guideline 4.1.  Here, Defendant needs a psychologist with expertise in the area of mental retardation to assist his counsel in determining whether Defendant should be excluded from death eligibility on the ground of mental retardation.

CONCLUSION

Defendant respectfully moves this Court for an Order authorizing funds for Defendant to retain a psychologist with expertise in assessing and diagnosing mental retardation.
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