DEFENDANT’S MOTION TO REJECT THE OHIO SUPREME COURT’S

ABOVE-SEVENTY I.Q. PRESUMPTION IN THE RETARDATION ADJUDICATION
Defendant  respectfully moves this Court to reject the Ohio Supreme Court’s presumption that a person with an I.Q. score above seventy is not mentally retarded.  State v. Lott, 97 Ohio St. 3d 303, 305, 779 N.E.2d 1011, 1014 (2002).  In order to protect Defendant’s rights as guaranteed by the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, this Court should grant Defendant’s request.

MEMORANDUM IN SUPPORT

In State v. Lott, the Ohio Supreme Court created a rebuttable presumption that an offender with an I.Q. above seventy is not mentally retarded.  Id. at 305, 779 N.E.2d at 1014.  This unfair and arbitrary legal presumption contradicts the medical standards for diagnosing mental retardation.  It is not uncommon for a person with multiple I.Q. test scores to have results that fall both above and below seventy.  Imposing seventy as the threshold provides trial courts with no guidance for this situation and invites arbitrary rulings.  Ohio’s arbitrary, vague, and unfair presumption violates the Due Process Clause, Equal Protection Clause, and Eighth Amendment.

The United States Supreme Court relied on the expertise of both the American Association of Mental Retardation (AAMR) and the American Psychiatric Association (APA) in its discussion of mental retardation in Atkins v. Virginia, 536 U.S. 304 (2002).  The AAMR describes mental retardation as “substantial limitation in present functioning,” including “significantly subaverage intellectual functioning, existing concurrently with related limitations in two or more . . . adaptive skill areas,” which must manifest “before age 18.”  Atkins, 536 U.S. at 309, n.3 (citing Mental Retardation: Definition, Classification, and Systems of Supports, p. 5 (9th ed. 1992)).  Similarly, the APA explains “[t]he essential feature of Mental Retardation is significantly subaverage general intellectual functioning [ ] that is accompanied by significant limitation in adaptive functioning in at least two . . . skill areas . . . . .The onset must occur before age 18 years.”  Id. (citing APA, Diagnostic and Statistical Manual of Mental Disorders, p. 41 (4th ed. 2002)).

1.
Ohio’s presumption is too restrictive.

I.Q. is certainly relevant to the mental retardation determination; however, the arbitrary presumption created by the Ohio Supreme Court flies in the face of psychiatric and psychological standards set forth by mental retardation experts.  First, the above-seventy I.Q. presumption fails to recognize the standard error rate in I.Q. scores, or take into account the Flynn Effect (i.e., the scientific determination that older I.Q. tests elevate the scores when they are used to test a person years after the I.Q. test was psychometrically normed), both of which can have significant effects on I.Q. scores.  Second, it unfairly skews the diagnosis by placing a medically unjustifiable emphasis on the I.Q. score in the three-prong mental retardation assessment. As a result of these flaws, Ohio’s presumption against a finding of mental retardation when an I.Q. test is above seventy imports a medically invalid and constitutionally flawed factor into the formula for determining death eligibility.


1.1.
The presumption ignores known rates of error.

I.Q. scores necessary to classify a person as “mildly” mentally retarded range from fifty to seventy-five.  Id. at 309, nn.3, 5 (citing APA, Diagnostic and Statistical Manual of Mental Disorders, pp. 42-43; B. Sadock & V. Sadock, Comprehensive Textbook of Psychiatry, p. 2952 (7th ed. 2000)); see also Mental Retardation, p. 59 (AAMR 10th ed. 2002).  However, professionals diagnosing mental retardation understand that there is a margin of error in any I.Q. test score, which ranges from three to five points.  See Mental Retardation, p. 57 (AAMR 10th ed. 2002); Diagnostic and Statistical Manual of Mental Disorders, p. 39 (APA (4th ed. 2002).  Neither the AAMR nor the APA “intends for a fixed cutoff point for making the diagnosis of mental retardation.”  See Mental Retardation, p. 58 (AAMR 10th ed. 2002).  Such a “cutoff cannot be justified psychometrically.”  Id.
Presuming an offender with an I.Q. score above seventy is not mentally retarded is thus inconsistent with professional standards and practice.  In essence, the actual I.Q. of an offender with an I.Q. test score of seventy-two falls somewhere in the range of sixty-seven to seventy-seven.  See id. at 57.  Ohio’s above-seventy I.Q. presumption, which fails to notice the potentiality for error, ignores the reality that, despite an I.Q. score above seventy, an offender’s true I.Q. may be lower.

In State v. Burke, No. 04AP-1234, 2005 Ohio 7020, *P53, 2005 Ohio App. LEXIS 6285, **37 (Franklin Ct. App. Dec. 30 2005), the Court of Appeals held that “[i]n accord with the AAMR’s standard, measurement error must be considered in determining an individual’s IQ score.”  This requires an adjustment of I.Q. scores to account for a margin of error, by the trial court taking into account an expert’s testimony regarding the size or degree of the measurement error applicable to a particular intelligence test.  Id. at *P54, 2005 Ohio App. LEXIS 6285 at **38.  The court in Burke held that it was error for the trial court to fail to consider measurement error in terms of both margin of error and the Flynn Effect.  Id.  Both of these measures bear on the I.Q. score, and must be taken into account by the trial court.   

1.2.
The presumption places undue emphasis on the I.Q. score.

The above-seventy I.Q. presumption also places undue emphasis on the I.Q. score as the determinative factor in assessing whether an offender is mentally retarded.  Both the AAMR and APA definitions of mental retardation focus on three components to the mental retardation determination.  See Mental Retardation, p. 5 (AAMR 9th ed. 1992); APA, Diagnostic and Statistical Manual of Mental Disorders, p. 41 (APA 4th ed. 2002).  Moreover, the AAMR specifically cautions against over-reliance on I.Q. scores in diagnosing mental retardation:  “I.Q. has typically dominated and thus has been overemphasized both in terms of professional decision making and diagnosis . . . .  This imbalance between intelligence and adaptive behavior does not represent the current conceptualization of mental retardation.”  Mental Retardation, p. 80 (AAMR 10th ed. 2002).  
I.Q. is but one significant factor that must be weighed in assessing mental retardation.  The over-emphasis on I.Q. test scores skews the diagnosis and ignores expert recognition that I.Q. scores alone do not determine whether a person is mentally retarded.  An offender’s adaptive skills will play an important role in assessing whether he or she is mentally retarded.   See Diagnostic and Statistical Manual of Mental Disorders, p. 40 (APA 4th ed. 2002) (“Mental Retardation would not be diagnosed in an individual with an IQ lower than 70 if there are no significant deficits or impairments in adaptive functioning.”); State v. Lorraine, No. 2003-T-0159, 2005 Ohio 2529 *P18, 2005 Ohio App. LEXIS 2394 **10 (Trumbull Ct. App. May 20,  2005) (an I.Q. above seventy “provides only a singular piece of evidence as to [a defendant’s] mental capacity, and is not dispositive of the issue of mental retardation for Atkins purposes.”).   Likewise, those skills can place a person with an I.Q. above seventy into the mentally retarded range.  By contradicting the medical standards with an arbitrarily legal presumption, the Ohio Supreme Court imposed a constitutionally infirm framework for applying Atkins.

1.3.
Ohio’s above-seventy I.Q. presumption so skews established medical standards that it introduces “junk science” into the life or death adjudication of whether a capital Defendant is mentally retarded.

The impropriety of creating the above-seventy I.Q. presumption becomes even more apparent when considered in light of the United States Supreme Court’s two central cases dealing with the admissibility of expert evidence in federal trial courts.  See Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137, 159 (1999) (Scalia, J., concurring) (Permissible trial-court discretion when deciding whether to admit expert evidence “is discretion to choose among reasonable means of excluding expertise that is fausse and science that is junky.”); Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993).  Although Kumho and Daubert address evidentiary (not constitutional) questions, the analysis in those cases helps reflect the constitutional dimensions of Ohio’s scientifically unjustifiable above-seventy I.Q. presumption.

Ohio’s arbitrary I.Q. presumption itself constitutes “junk science.”  How can it be constitutional when it operates to skew the life-or-death factual finding of mental retardation in a capital case?  In Daubert, the United States Supreme Court delineated several considerations the trial court should give prior to admitting expert testimony.  As a preliminary issue, the Court indicated that the trial court should make an assessment of “whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts at issue.”  Id. at 592-93.  While not a checklist, the Court identified several relevant considerations including: whether the theory or technique can be or has been tested; whether the theory or technique has been subjected to peer review and publication; for “a particular scientific technique,” and the known or potential rate of error.  Id. at 593-94.  Kumho Tire, 526 U.S. 137, clarified that Daubert’s gate-keeping framework applied also to “technical and other specialized knowledge.”  Id. at 141 (internal quotations omitted).

If an expert came into any of this nation’s courts to testify that an offender should be presumed not mentally retarded because of an I.Q. above seventy, Daubert and Kumho Tire would preclude his or her testimony.  No scholarly research would support his or her conclusion.  Rather, the wealth of research and writing available would directly contradict the expert’s position.  Moreover, the AAMR and the APA’s positions, unlike Lott’s arbitrary above-seventy I.Q. presumption, have been subjected to extensive peer review.  Daubert, 509 U.S. at 594.  Daubert’s test would block so-called expert testimony adhering to the unscientific above-seventy presumption.

Ohio’s above-seventy I.Q. presumption is too restrictive.  It will exclude offenders with legitimate claims of mental retardation.  Allowing Ohio’s scientifically unfounded presumption to stand runs the very real risk of executing a mentally retarded offender, in violation of the Eighth and Fourteenth Amendments to the Constitution.  See Atkins, 536 U.S. 304.

2.
Ohio’s above-seventy I.Q. presumption is too vague.

Ohio’s above-seventy I.Q. presumption is not only too restrictive, it is also unconstitutionally vague.  If experience holds true, Ohio’s trial courts will not be confronted with offenders who have only a single I.Q. score.  Instead, many offenders will have multiple I.Q. scores, some with disparities in reported scores.  Many cases illustrate this point.

In Glenn v. Tate, 71 F.3d 1204 (6th Cir. 1995), the Sixth Circuit reviewed a claim of ineffective assistance of counsel based in part on the failure to present mitigating evidence.  The Circuit noted that Glenn’s multiple I.Q. scores ranged from 56 to 73 and spanned a number of years.  Id. at 1208.  In Boyd v. Johnson, 167 F.3d 907 (5th Cir. 1999), the Fifth Circuit noted that the inmate’s prison records included I.Q. test scores that ranged from 67 to 80.  Id. at 909-10.  See also Blue v. Cockrell, 298 F.3d 318, 319 (5th Cir. 2002) (I.Q. scores ranged from 64-90); Valdez v. Cockrell, 274 F.3d 941, 943 (5th Cir. 2002) (I.Q. scores ranged from 63-81); United States v. Robinson, 253 F.3d 1065, 1066 (8th Cir. 2001) (I.Q. scores ranged from 56-70); State v. Williams, 74 Ohio St. 3d 569, 660 N.E.2d 724, 729 (1996) (I.Q. scores of 67, 73, and 78); State v. Webb, 70 Ohio St. 3d 325, 342, 638 N.E.2d 1023, 1037 (1994) (I.Q. scores ranged from 64-105); State v. Rojas, 64 Ohio St. 3d 131, 138, 592 N.E.2d 1376, 1383 (1992) (I.Q. scores ranged from 55-90).  These cases clearly demonstrate that it will not be unusual for an offender to present multiple I.Q. scores, some above and some below Ohio’s arbitrary fixation on an I.Q. above seventy.

Lott gives no guidance to trial courts as to the application of the presumption where the offender presents a range of I.Q. scores, some above and some below seventy.  Without such guidance, the result will be arbitrary and erratic application.  One court may choose to rely on the oldest score while another will rely on the most recent to determine whether to apply the presumption.  Other courts may take competing approaches to determine which score is most reliable, with some making this decision based on the purpose behind the testing and others evaluating the testing conditions.  One court may choose not to apply the presumption where there is an I.Q. score at or below seventy; another court may apply the presumption whenever there is an I.Q. score above seventy regardless of how many other scores fall below the presumption.  The vague language of Ohio Supreme Court’s arbitrary, unjustifiable I.Q. presumption fails to incorporate the medical community’s long-standing, reliable criteria for diagnosing mental retardation.  Such unreliable requirements create standards that are unconstitutionally “capricious and arbitrary.”  Gregg v. Georgia, 428 U.S. 153, 195 (1976).  
CONCLUSION

Employing the above-seventy I.Q. presumption in the adjudication of whether Defendant is a person with mental retardation creates the very real risk that a person with mental retardation will be executed in violation of the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution.

Defendant respectfully requests that this Court discard the above-seventy I.Q. presumption in the assessment of whether Defendant is mentally retarded.
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