DEFENDANT’S MOTION FOR A JURY DETERMINATION
ON THE ISSUE OF MENTAL RETARDATION
Defendant respectfully moves this Court to order that a jury be empanelled to determine the issue of mental retardation presently before this Court to protect Defendant’s rights as guaranteed by the Sixth, Eighth, and Fourteenth Amendments to the United States Constitution.
MEMORANDUM IN SUPPORT


The Eighth Amendment to the United States Constitution precludes the execution of the mentally retarded.  Atkins v. Virginia, 536 U.S. 304, 321 (2002).  The Ohio Supreme Court has established the substantive and procedural standards to be employed when assessing whether a capital defendant is mentally retarded for purposes of triggering the Atkins’ exclusion.  State v. Lott, 97 Ohio St. 3d 303 (2002).  Contrary to the requirements of the United States Constitution, the Ohio Supreme Court therein assigned the responsibility of determining whether a capital defendant is mentally retarded to the trial court, rather than a jury.  Id. at 306.  See also State v. Were, 118 Ohio St. 3d 448, 478 (2008) (rejected the defendant’s argument that he was entitled to a jury verdict on the factual question of mental retardation).  However, Defendant asserts that he is entitled to a jury verdict on this issue based on the Federal Constitutional authority cited in this motion.

The Ohio Supreme Court’s assignment of this fact-finding duty to the trial court is inconsistent with the spirit and principles underlying the United States Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584 (2002).  The Court in Ring addressed the question of whether the trial court, rather than a jury, should make the finding of the existence of an aggravating circumstance, which rendered a capital defendant eligible for the death penalty.  Id. at 597.  The Court answered the question with an unequivocal no.  If death penalty eligibility is based on a factual determination, a jury must find that fact.  Id. at 601 (citing Apprendi v. New Jersey, 530 U.S. 466, 482-83 (2000)).  The Supreme Court made it clear that it is the “effect” of the factual finding, rather than its label that is relevant to whether the right to a jury is invoked.  Ring, 536 U.S. at 602-603 (citing Apprendi, 530 U.S. at 494). 


Like the fact-finding determination in Ring, and regardless of its label, the issue of whether a person accused of or convicted of a capital offense is mentally retarded is a question of fact that determines death penalty eligibility.  A capital defendant who asserts a colorable claim that he is mentally retarded will only be eligible for execution if a fact-finder determines that he is not mentally retarded.  As such, mental retardation operates as an on/off switch for death eligibility.  Absent a finding that the offender is not mentally retarded, the maximum sentence a capital offender is eligible for is a life sentence.  Similarly, the maximum punishment Ring was eligible for was life imprisonment, absent the finding of an aggravating circumstance.  Ring, 536 U.S. at 597. 


Given the similarity in result, Ring’s logic should be extended to the Atkins’ determination of mental retardation.  “The right to trial by jury guaranteed by the Sixth Amendment would be senselessly diminished if it encompassed the fact-finding necessary to increase a defendant’s sentence by two years, but not the fact-finding necessary to put him to death.”  Id. at 609.  Ring did not speak to the issue of mental retardation.  See id. at 597, n.4.  However, the principles underlying Ring require that its holding be extended to the mental retardation determination.  


Subsequent to the Ohio Supreme Court’s decision in Lott, the United States Supreme Court has decided three cases that call into question the validity of the holding in Lott concerning who should be the fact-finder in a capital mental retardation case.  In Blakely v. Washington, 542 U.S. 296, 313 (2004), the Court held that the trial court could not make the factual findings, which were a prerequisite to the imposition of a specific sentence, even if the resulting sentence was still within the statutory sentencing range.  The Court clarified its earlier rulings in Apprendi and Ring as to the relevant statutory maximum for purposes of analyzing an alleged Apprendi violation:

Our precedents make clear, however, that the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.  (Citations and quotations omitted).  In other words, the relevant ‘statutory maximum’ is not the maximum sentence a judge may impose after finding additional facts, but the maximum he may impose without any additional findings.

Blakely, 542 U.S. at 303 (emphasis in original).  Thus, a sentencing judge exceeds his proper authority when he “inflicts punishment that the jury’s verdict alone does not allow” because the jury has not found all the essential facts upon which the sentence must be based.  Id. at 304  


The United States Supreme Court has reaffirmed its holding in Blakely.  United States v. Booker, 543 U.S. 220 (2005).  The concluding sentences of the majority opinion provide the controlling principle for purposes of this issue, “Accordingly, we reaffirm our holding in Apprendi.  Any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable doubt.”  Id. at  244. See also Shepard v. United States, 544 U.S. 13 (2005), where the United States Supreme Court again limited the evidence that a court can consider when imposing a sentence without the benefit of a jury.  


These three United States Supreme Court decisions, not considered by the Ohio Supreme Court in Lott, stand for two principles.  First, a trial court cannot make factual decisions in the sentencing context that increase the defendant’s sentence beyond what would have been permitted by the jury’s verdict.  Second, a trial court cannot consider evidence outside what already exists in the record to make disputed factual determinations concerning the appropriate sentence.  That is exactly what a trial court does at a capital mental retardation hearing.  It receives additional evidence concerning disputed facts and then makes factual determinations.  

In the context of non-capital sentencing procedures, the Ohio Supreme Court has recently determined that Ohio’s procedures were constitutionally flawed.  State v. Foster, 109 Ohio St. 3d 1, 845 N.E.2d 470 (2006).  Further, since the Ohio Supreme Court’s decision in Lott, at least three other states have decided that a defendant is entitled to a jury determination as to his mental retardation.  Johnson v. State, 102 S.W.2d 535, 538-540 (Miss. 2003); Lambert v. Oklahoma, 71 P.3d 30, 31 (Okla. 2003); Atkins v. Virginia, 581 S.E.2d 514, 516-17 (Va. 2003) (on remand from the United States Supreme Court).


Historically, juries have been called upon to make difficult decisions, “many of which related to difficult assessments of the defendant’s state of mind.”  Ring, 536 U.S. at 599 (citing Walton v. Arizona, 497 U.S. 639, 710-11 (1990) (Stevens, J. dissenting)).  While it may be more efficient or economical to relegate the Atkins’ determination to the trial court, satisfaction of constitutional rights does not turn on “the relative rationality, fairness, or efficiency of potential fact finders.”  Id. at 607.  The mental retardation decision determines whether a capital offender may be sentenced to death.  Anything less than a jury determination on the issue of mental retardation would “senselessly diminish” the Eighth Amendment’s prohibition against executing mentally retarded offenders and violate the Defendant’s rights under the Sixth, Eighth, and Fourteenth Amendments.  See id. at 536 U.S. at 618 (Breyer, J. concurring) (“[T]he Eighth Amendment requires individual jurors to make, and to take responsibility for, a decision to sentence a person to death.”).  

CONCLUSION


Defendant respectfully requests that a jury be assembled to determine the issue of mental retardation in his case. 
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