DEFENDANT’S MOTION TO PROHIBIT THE STATE’S USE 

OF PEREMPTORY CHALLENGES TO EXCLUDE VENIREPERSONS

WITH CONCERNS ABOUT IMPOSING THE DEATH PENALTY


Defendant respectfully moves this Court for an order prohibiting the State from excluding, through the use of peremptory challenges, any prospective jurors who, due to their scruples, express concerns over the death penalty in general; but who nonetheless are capable of following the law.
MEMORANDUM IN SUPPORT


The composition of the capital jury is crucial to the fairness of the capital litigation.  The systematic exclusion of jurors who express opposition to the death penalty implicates a number of constitutional rights, including the Fifth and Fourteenth Amendment Due Process rights and the “fair cross-section” right inherent in the Sixth and Eighth Amendment guarantees.  Witherspoon v. Illinois, 391 U.S. 510 (1968).


In  Gray v. Mississippi, 481 U.S. 648, 667 (1987), the United States Supreme Court said “It appears that prosecutors often use peremptory challenges” to “remove all venire members who expressed any degree of hesitation against the death penalty.”  Such a tactic permits the State to select what the Supreme Court condemned:  a “tribunal organized to return a verdict of death.”  Witherspoon, 391 U.S. at 521 (footnote omitted).


The removal of prospective jurors for cause whose opposition to the death penalty is so strong that it would prevent or substantially impair performance of their duties as jurors is permitted.  Lockhart v. McCree, 476 U.S. 162 (1986); State v. Jenkins, 15 Ohio St. 3d 164, 473 N.E.2d 264 (1984).  However, the Supreme Court has ruled out the removal for cause of potential jurors who merely express general opposition to the death penalty, but who are willing to consider the possibility of its imposition in at least some cases, and to make an impartial decision on the issue of the accused's guilt.  Witherspoon, 391 U.S. at 522-532, n.21. 

The exclusion, by use of peremptory challenges, of jurors who are not subject to removal for cause has precisely the same result as that condemned in Witherspoon.  There is more than one way to select a jury “deliberately tipped toward death.”  The prosecutor must not be permitted to accomplish indirectly, through use of peremptory challenges, what Witherspoon prohibits through the use of challenges for cause.

The State’s primary interest in the peremptory challenge—the avoidance of jurors biased against the State—is similar to the interest protected in Witherspoon.  As in Witherspoon, this interest is fully protected by limiting exclusion in such a way that jurors may not systematically be removed because of their views on capital punishment on “any broader basis than inability to follow the law or abide by their oaths.”  Adams v. Texas, 448 U.S. 38, 48 (1980).

The procedures established to guard against discriminatory peremptory challenges against minorities provide a method for guarding against stacking the jury with death-favorable jurors in a way that violates the principles in Witherspoon.  This Court should allow capital defendants to establish a prima facie case of systematic exclusion of “death-scrupled” jurors based upon the prosecutor’s conduct during voir dire.  Such a standard is similar to the approach adopted by the United States Supreme Court in Batson v. Kentucky, 476 U.S. 79 and Powers v. Ohio, 499 U.S. 400 (1991).  The prima facie showing can be established through a “pattern” of strikes against “death-scrupled” jurors or by examining the prosecutor’s questions and statements during voir dire.  Once the Defendant makes a prima facie showing, the burden shifts to the State to come forward with a neutral explanation for challenging “death-scrupled” jurors.  Imposing such a burden would not unduly limit the State in its selection of a fair jury.  In Batson, the Court noted that while requiring the State to justify the challenge of black jurors “imposes a limitation in some cases on the full peremptory character of the historic challenge, we emphasize the prosecutor’s explanation need not rise to the level justifying exercise of a challenge for cause.”  Batson, 476 U.S. at 97.  The prosecutor may not, however, “rebut the defendant’s case merely by denying that he had a discriminatory motive or ‘affirming his good faith in individual selections.’”  Id. at 98.  

The Batson procedures are well-established.  This Court should apply those procedures to guard against permitting the State to use it peremptory challenges to stack the jury in a way that violates a capital defendant’s constitutional rights.
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