DEFENDANT’S MOTION TO HAVE THE COURT FOLLOW THE O.R.C.
§ 2945.25(C) STANDARD FOR “DEATH-QUALIFICATION” OF VENIREPERSONS

Defendant moves this Court to use the statutory standard found in O.R.C. § 2945.25(C) for death-qualification when seating jurors in this case.
MEMORANDUM IN SUPPORT


The standard for excusing jurors in capital cases is set forth in O.R.C. § 2945.25(C).  This Section provides:

A person called as a juror in a criminal case may be challenged for the following causes:   (C)  In the trial of a capital offense, that he unequivocally states that under no circumstances will he follow the instructions of a trial judge and consider fairly the imposition of a sentence of death in a particular case.  A prospective juror’s conscientious or religious opposition to the death penalty in and of itself is no grounds for a challenge for cause.  All parties shall be given wide latitude in voir dire questioning in this regard. 

O.R.C. § 2945.25(C) is a codification of the United States Supreme Court decision in Witherspoon v. Illinois, 391 U.S. 510 (1968), in which the following standard was announced for excusing jurors in capital cases if they make it clear:

(1) That [they] would automatically vote against the imposition of capital punishment without regard to any evidence that might be developed at the trial of the case before [them], or (2) that [their] attitude toward the death penalty would prevent them from making an impartial decision as to the defendant’s guilt.  Id. at 522, n.21.

Thus, in Ohio a juror must unequivocally state that under no circumstances will he follow the law of the Court before the juror can be excused based on his views regarding the death penalty.


The standard for such excusals under the United States Constitution is different, despite the Ohio Supreme Court’s view to the contrary in State v. Roe, 41 Ohio St. 3d 18, 525 N.E.2d 1351 (1989).  In Wainwright v. Witt, 469 U.S. 412 (1985), the United States Supreme Court established the federal standard to be followed in excluding jurors for their views on capital punishment:

[A] juror may not be challenged for cause based on his views about capital punishment unless those views would prevent or substantially impair the performance of his duties as juror in accordance with his instructions and his oath.  Id. at 420.

The Court was quick to caution trial judges that the decision was not meant “to denigrate the importance of an impartial jury. . . .  The trial court has a serious duty to determine the question of actual basis . . . .  In exercising its discretion, the trial court must be zealous to protect the rights of an accused.”  Id. at 429-30, quoting United States v. Dennis, 339 U.S. 162, 168 (1950).  Furthermore, “it is the adversary seeking exclusion who must demonstrate, through questioning, that the potential juror lacks impartiality.”  Id. at 423.  The State thus has the burden of proving that a juror will not fairly consider the imposition of a death sentence.  


Witt reflects a minimum constitutional standard imposed by the United States Supreme Court.  Ohio, through O.R.C. § 2945.25(C), has chosen the narrow, stricter constitutional standard reflected in the Witherspoon decision.  O.R.C. § 2945.25(C) is in no way affected by the Witt decision.


The General Assembly has expressly provided for the manner in which to excuse death-scrupled jurors in a capital case.  The Ohio courts may not now adopt a different standard through judicial legislation.  “The Courts have no power to revise any enactment of the Legislature unless it violates some clauses of the Constitution.”  Ohio Power Co. v. Diller, 18 Ohio App. 2d 167, 174, 247 N.E.2d 774, 779 (1969).  O.R.C. § 2945.24(C) violates no clauses of the constitution, and indeed satisfies the minimum requirements of Wainwright v. Witt.  A court is limited in its “analysis to construction and interpretation of a statute as written.”  State ex rel. Myers v. Chiaramonte, Supt., 46 Ohio St. 2d 230, 238, 348 N.E.2d 323, 328 (1976) (emphasis added).  See also In re Columbus Skyline Securities, Inc., 74 Ohio St. 3d 495, 660 N.E.2d 427 (1996).  Accordingly, the Ohio courts must apply the Witherspoon standard as it is written in O.R.C. § 2945.25(C).


Strict compliance with O.R.C. § 2945.25(C) is required in order to protect the Defendant’s State and Federal Constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  


As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985). 

For the foregoing reasons, Defendant respectfully requests that the Court follow the O.R.C. § 2945.25 (C) standard for death-qualification when seating jurors in this case.  
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