DEFENDANT’S MOTION FOR COMPREHENSIVE VOIR DIRE


Defendant respectfully moves this Court to allow counsel for the defense and State to pursue a comprehensive voir dire of all prospective jurors with respect to trial and mitigation phase issues.  Support for this motion is set out in the accompanying memorandum.

MEMORANDUM IN SUPPORT


The United States Supreme Court has consistently recognized the need for a careful, searching voir dire in capital cases.  Morgan v. Illinois, 504 U.S. 719, 730-734 (1992), citing Ham v. South Carolina, 409 U.S. 524 (1973).  “Part of the guarantee to an impartial jury is an adequate voir dire to identify unqualified jurors.”  Morgan, 504 U.S. at 730.  The Ohio Supreme Court has confirmed the right of a capital defendant to have his counsel personally voir dire the venire.  This right specifically extends to questions regarding death-qualification and the ability of venirepersons to follow the Court’s instructions regarding the imposition of the death penalty.  State v. Huertas, 51 Ohio St. 3d 22, 553 N.E.2d 1058 (1990).

The purpose of voir dire is to determine whether any member of the venire holds any bias against either party or is unable to follow the law and put aside any preconceived notions concerning the law or the case.  The presence of any form of juror bias in the final venire in a capital case would result in a partial jury and an unfair trial for the parties.  “If even one such juror is empaneled and the death sentence is imposed, the State is disentitled to execute the sentence.”  Morgan, 504 U.S. at 729.  

Therefore, a careful and searching voir dire is crucial to uncover any concealed prejudices against the parties.  Comprehensive voir dire would reveal any juror’s preconceived notions that would preclude consideration of crucial mitigating or aggravating factors, cause automatic imposition of the death penalty, or prevent the imposition of the death penalty altogether.  Under these circumstances, the refusal of the trial court to permit the parties to fully question the venire members on these issues constitutes an abuse of discretion, which will deprive the parties of due process, a fair trial and a fair and impartial jury.


O.R.C. § 2945.27 provides that:
The judge of the trial court shall examine the prospective jurors under oath or upon affirmation as to their qualifications to serve as fair and impartial jurors, but he shall permit reasonable examination of such jurors by the prosecuting attorney and by the defendant or his counsel.

Ohio R. Crim. P. 24(A) also discusses the court’s duty to permit the parties to examine each venireperson.  The Rule states:

Any person called as a juror for the trial of any cause shall be examined under oath or upon affirmation as to his qualifications.  The court may permit the attorney for the defendant, or the defendant if appearing pro se, and the attorney for the state to conduct the examination of the prospective jurors or may itself conduct the examination.  In the latter event, the court shall permit the state and defense to supplement the examination by further inquiry.

The Ohio Revised Code and the Ohio Criminal Rules clearly establish that the parties must be afforded sufficient opportunity to question each member of the venire before excusal.


The Ohio Supreme Court has stated that the purpose of voir dire is to determine whether jurors have a bias in favor of or a prejudice against either party that would interfere with their impartiality and full consideration as to the guilt of an accused.  State v. Ellis, 98 Ohio St. 21, 120 N.E. 218 (1918).  “It is a rule of long standing in Ohio that counsel for respective litigants be given reasonable opportunity to personally examine prospective jurors.”  State v. Anderson, 30 Ohio St. 2d 66, 72, 282 N.E.2d 568, 572 (1972).  The parties must also be allowed to inquire into matters related to peremptory challenges as well.  The Ohio Supreme Court has recognized that the right to peremptorily challenge jurors during voir dire is a substantive right.  State v. Greer, 39 Ohio St. 3d 236, 530 N.E.2d 382 (1988).  A trial court, therefore, must permit reasonable examination of jurors in order to determine whether any such bias or prejudice exists to trigger a peremptory challenge.  See State v. Maurer, 15 Ohio St. 3d 239, 251, 473 N.E.2d 768, 781 (1984) ( “a careful and searching voir dire provides the best test of whether prejudicial pretrial publicity has prevented obtaining a fair and impartial jury from the locality”, citing State v. Bayless, 48 Ohio St. 2d 73, 98, 357 N.E.2d 1035, 1052 (1976)). 


Voir dire is critical in assuring the criminal defendant that his constitutional right to an impartial jury will be honored.  “Without an adequate voir dire the trial judge’s responsibility to remove prospective jurors who will not be able impartially to follow the court’s instructions and evaluate the evidence cannot be fulfilled.”  Rosales-Lopez v. United States, 451 U.S. 182, 188 (1981).  Defense counsel are entitled to present uncontested facts to the venire directed at revealing prospective jurors’ biases.  Turner v. Murray, 476 U.S. 28, 36-37 (1975).  “It is in just these circumstances, when the crime itself is likely to inflame the passions of jurors, that courts must be vigilant in ensuring that the demands of due process are met.”  McKenzie v. Smith, 326 F.3d 721, 727-728 (6th Cir. 2003).  

In State v. Jackson, 107 Ohio St. 3d 53, 836 N.E.2d 1173 (2005), the Ohio Supreme Court recently held that a trial court’s limitation of voir dire in a capital case constituted an abuse of discretion.  Essential demands of fairness entitled defense counsel in Jackson to inform prospective jurors of uncontested facts in order to detect the biases of those jurors.  Id. at 63.  The possibility that one of the jurors might not have fairly considered all sentencing options solely because of the facts defense counsel were forbidden from discussing during voir dire was deemed a “risk too great to ignore.”  Id. at 65.  Unreasonable limitations placed on defense counsel’s ability to conduct a comprehensive voir dire will result in a violation of Defendant’s rights to the effective assistance of counsel as guaranteed by the Sixth and Fourteenth Amendments and Article I §§ 10 and 16 of the Ohio Constitution. 


At times venirepersons are unaware that they maintain beliefs about the death penalty that are contrary to due process, even though they swear to uphold the law and follow the instructions of the judge.  Morgan, 504 U.S. at 735-6.  A potential juror’s assurances that such beliefs about the death penalty can be set aside, “cannot be dispositive of the accused’s rights. . . .”  Murphy v. Florida, 421 U.S. 794, 800 (1975).  It may be that a juror could, in good conscience, swear to uphold the law and yet be unaware that maintaining such dogmatic beliefs about the death penalty would prevent him or her from doing so, either in favor or against imposing the death penalty. 

In  Witherspoon v. Illinois, 391 U.S. 510 (1968), the Court reversed a capital conviction because the trial judge improperly excluded all prospective jurors who expressed any concerns over the death penalty, which then resulted in a jury “uncommonly willing to condemn a man to die.”  Id. at 521.  Ohio codified the Witherspoon inquiry as it pertains to individuals who are opposed to the death penalty.  O.R.C. § 2945.25(C) (emphasis added) states:

In the trial of a capital offense, that he unequivocally states that under no circumstances will he follow the instructions of a trial judge and consider fairly the imposition of a sentence of death in a particular case.  A prospective juror's conscientious or religious opposition to the death penalty in and of itself is not grounds for a challenge for cause.  All parties shall be given wide latitude in voir dire questioning in this regard. 

The inquiry is a basis for challenging prospective jurors.  O.R.C. § 2945.25(O); State v. Buell, 22 Ohio St. 3d 124, 139, 489 N.E.2d 795, 808 (1986); State v. Beuke, 38 Ohio St. 3d 29, 526 N.E.2d 274 (1988).


In Morgan v. Illinois, 504 U.S. 719, 729 (1992), the United States Supreme Court explained the imperative of “life-qualifying” a jury:

A juror who will automatically vote for the death penalty in every case will fail in good faith to consider the evidence of ... mitigating circumstances as the instructions require him to do. Indeed, because such a juror has already formed an opinion on the merits, the presence . . . of. . . .mitigating circumstances is entirely irrelevant to such a juror.  Therefore, based on the requirement of impartiality embodied in the Due Process Clause of the Fourteenth Amendment, a capital defendant may challenge for cause any prospective juror who maintains such views. If even one such juror is impaneled and the death sentence is imposed, the State is disentitled to execute the sentence. 
Morgan  established that in order to identify biased venirepersons, a defendant on trial for his life must be permitted to voir dire prospective jurors not only about their views on capital punishment, but also about the facts and circumstances of conviction and their willingness to consider mitigating factors.  Id. at 729-36.  A trial court’s general questions to venire members about their ability to “follow the law” were insufficient to detect those in the venire who automatically would vote for the death penalty.  Id. at 734-35.  “[D]eterminations of juror bias cannot be reduced to question-and-answer sessions which obtain results in the manner of a catechism.”  Wainwright v. Witt, 469 U.S. 412, 424 (1985).  The Defendant must be able to conduct a probing inquiry as to whether a potential juror could consider a life verdict and the mitigating factors presented.


In this case, defense counsel must be permitted, pursuant to Morgan, to inquire of potential jurors:  (1) their opinions about the death penalty and their ability to be impartial; (2) their ability to disregard or consider the facts and circumstances of the conviction according to the law; and (3) their ability to consider in good faith the particular evidence of mitigating circumstances which arises in this case.

As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  Due process, reliability, and fairness cannot be accomplished in this case by requiring the Defendant to prove juror partiality while at the same time restricting his ability to do so.
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