NOTE:  INSERT CLIENT’S NAME WHERE INDICATED
DEFENDANT’S REQUESTED PRELIMINARY JURY INSTRUCTIONS


Defendant requests that this Court give the following preliminary instructions to the jurors eventually seated in this case.  See Ohio R. Crim. P. 30.

MEMORANDUM IN SUPPORT

Defendant presents his requested preliminary jury instructions in the following format.  First, Section A contains the requested instructions in twenty-eight numbered paragraphs.  Second, Section B contains the authority for the requested instructions with reference to the numbered paragraphs when necessary.

A.
DEFENDANT’S REQUESTED PRELIMINARY JURY INSTRUCTIONS


 AUTONUM 
Members of the Jury:  The Court and the Jury have separate functions:  you decide the disputed facts and I provide the instructions of law.  It is your sworn duty to accept these instructions and to apply the law as it is given to you.


 AUTONUM 
Before you hear any evidence in this case, I will give you the following preliminary instructions of law.  


 AUTONUM 
A criminal case begins with the filing of an indictment.  The indictment simply informs the Defendant, in this case [CLIENT ’S NAME], that he has been charged with an offense.  The fact that the indictment was filed may not be considered for any purpose during your deliberations.  [CLIENT’S NAME] entered a plea of Not Guilty to the charges in the indictment.  [CLIENT’S NAME]’s Not Guilty plea challenges all of the elements of each count of the indictment and requires you to determine whether the State’s evidence convinces you beyond a reasonable doubt of each and every element of the offenses charged in the indictment.


 AUTONUM 
The definition of “reasonable doubt” is of critical importance in this case.  “Reasonable doubt” is defined as follows:  “reasonable doubt” is a doubt based on reason and common sense.  Reasonable doubt is not mere possible doubt, because everything relating to human affairs is open to some possible or imaginary doubt.  “Reasonable doubt” exists when an ordinary person would hesitate to act on the evidence in the most important of his or her own affairs.  Proof beyond a reasonable doubt is the highest standard of proof in our legal system.


 AUTONUM 
The prosecution bears the burden of proof in this case on all of the elements of all of the counts and specifications in the indictment.  [CLIENT’S NAME] has no burden of proof whatsoever.  He is presumed innocent and is not required to prove anything in this trial.


 AUTONUM 
As you listen to the evidence, you must bear in mind that you will ultimately be called upon to decide whether you believe that [CLIENT’S NAME] is guilty or not guilty of some or all of the charges in the indictment.  [CLIENT’S NAME] is presumed innocent.  It is not your duty to decide whether he is actually innocent.  Instead, you must focus on the question of whether the State proves its case beyond a reasonable doubt.  Evidence that may raise a suspicion, a possibility, or a probability of guilt is not enough to overcome the presumption of innocence or to justify a finding of guilty. 


 AUTONUM 
“Evidence” is defined as being all the testimony received from the witnesses, the exhibits admitted during the trial, and any facts agreed to by counsel which are referred to as “stipulations.”  Evidence does not include the indictment or the opening statements or the closing arguments of counsel.


 AUTONUM 
During the presentation of the evidence, there will be times when the lawyers raise objections.  This is a normal part of a trial.  You must not fault either side for raising objections.  You must not draw any inferences from questions that I determine cannot be answered by a witness because of an objection by one of the lawyers.  You must not speculate as to why any objections may be sustained; nor may you speculate about what the answers might have been to a question a witness does not answer due to an objection.


 AUTONUM 
There may be occasions during trial where I order you to disregard certain evidence or an answer given by a witness.  Any answers that may be stricken or that you may be instructed to disregard are not evidence and must be treated as though you never heard them.  Although it is difficult to “un-ring the bell,” it is your sworn duty to ignore any evidence that may be stricken from the record.  


 AUTONUM 
Evidence may be direct evidence or circumstantial evidence.


 AUTONUM 
“Direct evidence” is the testimony given by a witness who has seen or heard the facts to which he or she testifies.  It includes any exhibits that may be admitted into evidence during trial and any facts admitted by agreement of the parties through what has been referred to as a “stipulation.”


 AUTONUM 
If and when you have exhibits admitted for your deliberation, you may consider whether the exhibits are the same objects and in the same condition as they were when they were originally acquired by law enforcement officers and eventually admitted into trial.


 AUTONUM 
“Circumstantial evidence” is any evidence admitted to try to prove a fact by inferences drawn from direct evidence.  Circumstantial evidence is the proof of facts by drawing inferences from the direct evidence.


 AUTONUM 
When considering circumstantial evidence, you may not draw one inference from another inference, which is to say that you can not stack inferences on top of each other to reach a “fact” for use as evidence.  However, you may draw more than one inference from the same facts or circumstances.


 AUTONUM 
The sufficiency of circumstantial evidence to prove a fact depends on whether reason and common sense lead you from the underlying facts proved by direct evidence to the fact sought to be proved by circumstantial evidence.  In order for circumstantial evidence to be used to support a guilty verdict, you must first be convinced beyond a reasonable doubt of the underlying fact from which the inference may be drawn.  Then, if you are convinced of the underlying fact, you must determine whether the fact reached by drawing an inference is a fact proven beyond reasonable doubt.  If both the underlying fact established by direct evidence and the circumstantial fact established by an inference have been proven beyond a reasonable doubt, then this evidence can support a finding of guilty.  By contrast, if the State fails to prove beyond a reasonable doubt either the underlying fact by direct evidence or the circumstantial fact by inference, then you cannot use this evidence to support a finding of guilty.


 AUTONUM 
In the absence of direct evidence of a person’s guilt, circumstantial evidence, by itself, would justify a finding of guilty only if it is so convincing as to exclude a reasonable doubt of his guilt.


 AUTONUM 
Where the evidence is both direct and circumstantial, you must decide whether the combination of the two types of evidence overcomes the presumption of innocence and convinces you beyond a reasonable doubt that [CLIENT’S NAME] is guilty of some or all of the counts in the indictment.


 AUTONUM 
You are the sole judges of the facts, the credibility and reliability of witnesses, and the weight of the evidence.  The testimony of all of the witnesses is to be weighed by the same rules.


 AUTONUM 
To weigh the evidence, you must consider the credibility and reliability of the witnesses.  You should apply the tests of truthfulness and reliability that you apply when acting upon the most important of your own affairs.  These tests include the appearance of each witness while testifying; his or her manner of testifying; the reasonableness of the testimony; the opportunity the witness had to see, hear, and know the things about which he or she testified; the witness’s accuracy of memory; frankness or lack of it; intelligence; interest and bias, if any; together with all the facts and circumstances surrounding the testimony.  Applying these tests, you will assign to the testimony of each witness such weight as you think proper.


 AUTONUM 
The testimony of law enforcement officers must be weighed by the same standards you apply to every other witness.  The testimony of law enforcement witnesses should not be given any greater or lesser weight merely because of their jobs.


 AUTONUM 
When certain witnesses testify, you may learn that they have criminal convictions unrelated to this case.  You may consider the prior criminal convictions of any witness when assessing that witness’s credibility.


 AUTONUM 
You are not required to believe the testimony of any witness simply because he or she was under oath.  You may believe or disbelieve all or any part of the testimony of any witness.


 AUTONUM 
It is not necessary that [CLIENT’S NAME] testify in his own defense.  In our legal system, anyone accused of a crime has a constitutional right not to testify.  If [CLIENT’S NAME] exercises his constitutional right not to testify, you cannot consider his exercise of his constitutional right for any purpose during your deliberations.


 AUTONUM 
Ordinarily, witnesses are not permitted to testify about their opinions or conclusions.  However, a witness with adequate training or education may be permitted to express an opinion during his or her testimony.


 AUTONUM 
A witness who has a certain amount of education or training in a given field may state an opinion as to matters relevant to the facts at issue in a trial.  The purpose of this type of opinion testimony is to assist you in understanding the evidence and deciding the facts in this case.  The mere fact that someone claims to have an expertise in a certain area does not mean that you must accept that witness’s testimony as credible or reliable.  Rather, you should weigh the opinion testimony by applying the standard tests for credibility and reliability that you apply when acting upon the most important of your own affairs.  You may also consider the witness’s experience, education and other qualifications and his or her reasons for testifying when evaluating the opinion stated during trial.  In other words, you should give it such weight as you think it fairly deserves and consider it in light of all of the evidence in this case.


 AUTONUM 
This case must be decided only on the evidence admitted in this courtroom according to the rules of law.


 AUTONUM 
It is important that you do not make any decisions or form any opinions on the question of whether [CLIENT’S NAME] is guilty or not guilty until after you have heard all of the evidence and the final instructions of law that I will give you at the end of the trial.  You must withhold your personal and collective judgment until after all of the evidence is admitted and you have heard my final instructions of law.  You cannot discuss the case with your fellow jurors until you retire to deliberate at the end of this trial.


 AUTONUM 
You cannot investigate this case or the evidence on your own during the course of the trial.  You cannot try to get information outside of this courtroom about the evidence you will hear and see during this trial.  You cannot permit anyone to talk to you about this case or try to give you information about this case when you are outside of this courtroom.  If anyone tries to talk with you or give you information outside of this courtroom you must walk away and then report the incident to the Bailiff as soon as possible.  Finally, until this trial is over, you cannot read or listen to any media accounts about this trial that may be in the newspaper or on television or radio.

B.
AUTHORITY FOR DEFENDANT’S REQUESTED PRELIMINARY JURY INSTRUCTIONS
General Rule

When a party tenders proposed jury instructions that accurately reflect the applicable law, the jury should be so instructed.  State v. Lessin, 67 Ohio St. 3d 487, 493 (1993); State v. Sneed, 63 Ohio St. 3d 3, 9 (1992); State v. Scott, 26 Ohio St. 3d 92, 101 (1986); State v. Nelson, 36 Ohio St. 2d 79, syl. at 1 (1973).  This principle, like all procedural and substantive concepts at issue in these jury instruction requests, gains heightened importance because this is a capital case.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05; U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16.  Therefore, Defendant’s requested preliminary instructions should be given to his jury.


Any single instruction requested by Defendant must be read in the context of the entire set of preliminary instructions requested.  To the extent the citations to cases and constitutional provisions may not be repeated, Defendant asserts that each authority cited in this document stands in support of every instruction requested.

Proof Beyond A Reasonable Doubt Instruction ¶ 4 and ¶ 5


The standard instruction on “proof beyond a reasonable doubt,” does not adequately convey to jurors the stringent standard applicable to criminal cases.  The “willing to act” language of O.R.C. § 2901.05 is too lenient and does not guide the jury.  The statutory definition of reasonable doubt is further flawed because the “firmly convinced” language represents only a clear and convincing standard.  Additionally, the use of the phrase “moral evidence” is improper.  Relying on the language in § 2901.05(D) would violate Defendant’s constitutional rights.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16.


In In re Winship, 397 U.S. 358 (1970), the United States Supreme Court addressed the fundamental nature of reasonable doubt.  The Court noted that “[t]here is always in litigation a margin of error” and stressed that “[I]t is critical that the moral force of the criminal law not be diluted by a standard of proof that leaves people in doubt whether innocent men are being condemned.”  Id. at 364.  To maintain confidence in our system of laws, the Court continued, proof beyond a reasonable doubt must be held to be proof of guilty “with utmost certainty.”  Id.  Accordingly, the Supreme Court reversed a Louisiana defendant’s capital conviction and death sentence because the instruction on reasonable doubt could have led jurors to find guilty “based on a degree of proof below that required by the Due Process Clause.”  Cage v. Louisiana, 498 U.S. 39, 41 (1990).  Likewise, the O.R.C. § 2901.05(D) definition of reasonable doubt allows jurors to find guilt on proof below that required by the Due Process Clause.  But see State v. Nabozny, 54 Ohio St. 2d 195, 202-03, 375 N.E.2d 784, 790-91 (1978).


Delete “Willing To Act”


The Supreme Court of the United States, the majority of federal circuit courts, and lower Ohio courts have condemned the language in the statute that defines reasonable doubt as “proof of such character that an ordinary person would be willing to rely and act upon in the most important of his own affairs.”  In Holland v. United States, 348 U.S. 121 (1954), the Court indicated strong disapproval of the “willing to act” language when defining proof beyond a reasonable doubt.  Id. at 140.  The D.C. Court of Appeals has also noted that “there is a substantial difference between a juror’s verdict of guilty beyond a reasonable doubt and a person making a judgment in a matter of personal importance to him.”  Scurry v. United States, 347 F.2d 468, 470 (D.C. Cir. 1965).  The Scurry Court stated that human experience shows that a prudent person, called upon to act in his more important business or family affairs, would gravely weigh the risks and considerations tending in both directions.  After weighing these considerations, however, a person would not necessarily be convinced beyond a reasonable doubt that he had made the right judgment.  Id.  Indeed, several federal circuit courts have disapproved of the “willing to act” phrase and adopted a preference for defining proof beyond a reasonable doubt in terms of a prudent person who would hesitate to act when confronted with such evidence.  See, e.g., Monk v. Zelez, 901 F.2d 885, 889 (10th Cir. 1990); United States v. Colon, 835 F.2d 27, 31 (2d Cir. 1987); United States v. Conley, 523 F.2d 650, 655 (8th Cir. 1975).


Delete “Firmly Convinced”


The “firmly convinced” language in O.R.C. § 2901.05(D) does not define the “reasonable doubt” standard.  Rather, it defines Ohio’s clear and convincing standard.  The Ohio Supreme Court defined clear and convincing evidence as that “which will provide in the mind of the trier of facts a firm belief or conviction to the facts sought to be established.”  Cross v. Ledford, 161 Ohio St. 469, syl. (1954).  That definition is similar to O.R.C. § 2901.05(D), where reasonable doubt is presented only if jurors “cannot say they are firmly convinced of the truth of the charge.”  Thus, to use the “firmly convinced” concept in “reasonable doubt” instructions in a criminal case would impermissibly lower the State’s burden of proof in violation of Defendant’s constitutional rights.  U.S. Const. amends. V, VI, VII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16.


Delete “Moral Evidence”

The statutory definition in O.R.C. § 2901.05 is further flawed because it informs the jury that “[r]easonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt.”  (Emphasis added.)  The concept of “moral evidence” improperly shifts the focus of the jury to the subjective morality of the accused, and away from the required legal quantum of proof.


Ohio Revised Code § 2901.05(D)’s use of “moral evidence” differs significantly from the language at issue in Victor v. Nebraska, 511 U.S. 1 (1994).  In Victor, the Court rejected a due process challenge to a jury instruction that included the phrase “moral evidence.”  Id. at 13.  But see id. at 23 (Kennedy J., concurring).  The Court found no error because the phrase “moral evidence” was proper when placed in the context of the jury instruction on reasonable doubt that was given:

[T]he instruction itself gives a definition of the phrase.  The jury was told that “everything relating to human affairs, and depending on moral evidence, is open to some possible or imaginary doubt” – in other words, that absolute certainty is unattainable in matters relating to human affairs.  Moral evidence, in this sentence, can only mean empirical evidence offered to prove such matters – the proof introduced at trial.

Id. at 13.

Unlike Victor, O.R.C. § 2901.05 does not guide the jury by placing the phrase “moral evidence” within any proper context.  In Victor, the jury was properly guided on the phrase “moral evidence” because it was conjunctively paired with the phrase “matters relating to human affairs.”  Id.  Here, “moral evidence” is disjunctively stated as an alternative to the phrase “relating to human affairs.”  The jury is not directed to consider “moral evidence” as evidence that is “related to human affairs.”  Instead, the jury is instructed to consider both evidence related to human affairs “or moral evidence.”  Accordingly, using “moral evidence” the way it reads in O.R.C. § 2901.05 would permit a jury to convict a person accused of a capital crime on the basis of considerations of subjective morality, rather than evidentiary proof required by the Due Process Clause.  Victor, 511 U.S. at 21 (Kennedy J., concurring) (“[the] use of ‘moral evidence’ . . . seems quite indefensible . . . the words will do nothing but baffle”).


In the alternative, assuming arguendo that this Court intends to utilize a “reasonable doubt” instruction that includes the term “moral evidence,” then a discrete definition of that term is mandated by the fact that all other types of evidence will be defined for the jury.  All courts in all cases whether civil or criminal instruct jurors on the definition of all categories of evidence, including direct and circumstantial evidence.  Any reasonable juror is sure to wonder what “moral evidence” means in this context.  Just as we in the law do not permit jurors to apply their individual definitions of “direct evidence” or “circumstantial evidence,” we cannot permit each juror to import his or her own idiosyncratic definition of “moral evidence” – especially as a component of the all-important reasonable doubt instruction.  To open this door would invite a degree of arbitrary and capricious calculations totally antagonistic to a capital defendant’s constitutional rights.  U.S. Const. amends. V, VI, VII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16. 

Presumption of Innocence Instruction ¶¶ 5, 6


As authority for the presumption of innocence instruction, Defendant cites In re Winship, 397 U.S. 358; U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§5, 9, 10, and 16.  The inadequate, boilerplate O.J.I. instructions fail to do anything more than recommend the following sentence under the caption “Burden of Proof:”  “The defendant is presumed innocent until his guilt is established beyond a reasonable doubt.”  4 O.J.I. § 403.10.  The constitutional commands of Winship and its progeny require a discreet instruction on this bedrock principle in American criminal jurisprudence.


Perhaps the most critical requirement of any adequate instruction on the presumption of innocence is the need to dispel the widespread misperceptions held by lay jurors (1) that an accused bears some burden to prove his or her own innocence; and (2) that the jurors can return a guilty verdict if they have doubts about the accused’s actual innocence versus doubts about the accused’s legal guilt.  These lay misperceptions are not the law and must be corrected with a clear jury instruction.  To make this point with a rhetorical question:  If we lawyers do not trust jurors to deliberate without instructions on such basic, everyday terms as property, ownership, purpose and knowledge, how can we possibly believe that they can deliberate without a legal definition of a concept unique to the rules governing a jury’s deliberations in a criminal case?


“Legal innocence” operates in the domain of the courtroom and differs dramatically from the concept of “actual innocence” which operates in the minds of most laypersons outside of the courtroom in their everyday lives.  This critical distinction – which must be embodied in a jury instruction – was articulated by the Supreme Court in a case that, on its face, dealt with the complexities of capital habeas corpus jurisprudence.  Schlup v. Delo, 513 U.S. 298 (1995).  When Schlup is stripped of the layers of habeas jurisprudence, there remains a constitutional definition of “innocence” applicable to all stages of criminal law:

The consideration in federal habeas proceedings of a broader array of evidence does not modify the essential meaning of "innocence."  The Carrier standard reflects the proposition, firmly established in our legal system, that the line between innocence and guilt is drawn with reference to a reasonable doubt.  See In re Winship, 397 U.S. 358.  Indeed, even in Sawyer, with its emphasis on eligibility for the death penalty, the Court did not stray from the understanding that the eligibility determination must be made with reference to reasonable doubt.  Thus, whether a court is assessing eligibility for the death penalty under Sawyer, or is deciding whether a petitioner has made the requisite showing of innocence under Carrier, the analysis must incorporate the understanding that proof beyond a reasonable doubt marks the legal boundary between guilt and innocence.  

Schlup, 513 U.S. at 328 (footnote omitted) (emphasis added).  

This principle gains heightened importance when the State puts the accused’s life on the line with a capital indictment.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05; U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16.  For these reasons, Defendant’s proposed instruction defining the presumption of innocence is an accurate and constitutionally required instruction which should be given to his jury.

“Guilty or Not Guilty” Versus “Guilty or Innocent” Language, Passim

The authority cited above in support of including Defendant’s instruction on the presumption of innocence also justifies the exclusion of ever juxtaposing “guilty” with “innocent.”  Rather, throughout the jury instructions the phrase should always be “guilty” or “not guilty.”  Defendant’s requested jury instructions contain no references whatsoever to “innocence” as the opposite of “guilt” and he objects to any use of this “innocent” as the opposite of “guilty” in either the preliminary or final instructions by this Court.

The defendant is presumed innocent.  The only measure of “innocence” in criminal law that is recognized by the Ohio and United States Constitutions is whether the State has carried its burden of proof beyond a reasonable doubt.  To instruct the jury otherwise radically shifts the burden of proof, corrupts the presumption of innocence, and invites the jury to convict unless convinced of the actual innocence of the accused.  See the authority cited above in the section dealing with the Presumption of Innocence, which is incorporated by reference as if fully re-written herein.

Reliability and Credibility Instruction ¶¶ 18, 19, 25, Passim

The authority cited above in support of including Defendant’s instruction on the presumption of innocence also justifies the requested instructions informing the jury that they are to consider both the credibility and reliability of the witness.  Omitting this crucial distinction impermissibly burdens the defense with a sole option: demonstrating reasonable doubt by undermining the truthfulness (the credibility) of the State’s witnesses – in short, calling them liars.


Common sense dictates that many truth-tellers are nonetheless unreliable.  Consider, for example, a home seller who honestly states she has never seen a termite vouching that her house is termite free; or an expert witness who, although bereft of a motive to lie, employs unreliable scientific protocols to support his opinions.  In each instance, a person can question “reliability” without challenge the “credibility” or “truthfulness” of the other.


Therefore, to refuse these instructions would essentially lower the State’s burden of proof by insulating its case from matters that would otherwise cast reasonable doubt; thus violating the constitutional principles discussed above and incorporated as if fully re-written herein.

Witness With Prior Criminal Conviction(s) Instruction, ¶ 21


As authority for this instruction, Defendant cites Ohio R. Evid. 609(A)(1), which states in pertinent part: “For purposes of attacking the credibility of a witness: (1) subject to Ohio R. Evid. 403, evidence that a witness other than the accused has been convicted of a crime is admissible . . . ..”  With respect to the State’s witnesses with prior convictions, Defendant also cites to his constitutional right to confront adverse witnesses.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, § 5, 9, 10, and 16.
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