Sample Preliminary Jury Instruction for Mitigation Phase

Excerpts from the Mitigation Phase preliminary instructions

given in State v. Jason Dean, Clark County Case # 05CR0348 in September 2011

 by Judge Sumner Walters, Retired Van Wert Common Pleas and the 

Third District Court of Appeals 

Minor changes made include replacing “sentencing phase”

with “mitigation phase.” 

Ladies and gentlemen, before we go any farther, I need to ask you some questions.


Between the acceptance of your the verdict from the first phase of this trial and now, have any of you communicated in any fashion about this case with anyone?


Have any of you made any investigation into the facts, law or history of this case?


Has anyone attempted to communicate with you about this case? 


Have any of you read, seen, or heard anything about this case from any source whatsoever?


Have any of you expressed to any other person, any opinion as to the guilt of the defendant or as to the penalty that ought to be imposed?


All right, at this point we are going to commence the second phase of this case. As you will remember when we talked originally in this case when you were a prospective juror, we told you about the fact that this case could potentially proceed in two phases. The first phase would be the trial phase. We have completed that phase. You have rendered your verdicts accordingly at the trial phase of this matter. We are now going to proceed with the second phase, which we call the mitigation phase, and I want to give you a few general instructions.


First, all of the general instructions I gave you when we started the trial phase of this case still apply from a standpoint of what is evidence, how you receive evidence, witnesses being under oath, witness credibility – all of those things still apply. You will also receive detailed instructions at the end of this mitigation phase, although these instructions will be much shorter and concise than the trial phase instructions.


I also want to instruct you that this phase is very particularized, as it relates to you. This is the phase where you will be determining the issue of whether the State has proven beyond a reasonable doubt, that the aggravating circumstance in this case outweighs all of the mitigating factors. We will define those things for you later, but I want to make it clear to you that the aggravating circumstance that we are talking about in this case is what was set out in Specification _____ of Count __________.

-------------------------------

MODIFY FOLLOWING PARAGRAPH TO FIT YOUR CASE

You know that you returned guilty verdicts on two aggravated murder counts and two specifications charged as to each count, twelve and thirteen; however, your verdict and your findings as they relate to the defendant's guilt on Count Thirteen and the Second Specification on both counts are not part of the aggravating circumstance that is before you.  Because there was only one person killed, only one sentence may be imposed for aggravated murder. The state has elected to proceed on Count Twelve and Specification Number One of Count Twelve. Therefore, the only specification, or aggravating circumstance, that you will consider in this phase is Specification One that you found in Count Twelve.  This is the aggravating circumstance in this particular case, which you found, was proved beyond a reasonable doubt in the trial phase of this case, and it is not necessary for the state to present further evidence on this aggravating circumstance.  

-----------------------------------------------


You must understand, however, that it is only this aggravating circumstance that may be considered by you during this mitigation phase in this case. The aggravated murder itself is not an aggravating circumstance.  The underlying aggravated murder does not factor into the process of weighing aggravating circumstances and mitigating factors.

It has been indicated to the court that the Defendant may make a statement to you but that he will not be testifying under oath. This is fully permitted by law and, therefore, cross-examination will not be permitted by the State of Ohio. This is the defendant's right under Ohio law to make such a statement and his exercise of that right may not be considered by you to impair in anyway the value of his statement.


This phase of the trial will proceed very much the same as the initial trial although it will be more compact. There will be opening statements, an evidence section, closing arguments, and then my instructions on the law.  Finally you will commence your deliberations under the sequestering order that the court has previously made in this case.


At the conclusion of this mitigation phase, you will again be sequestered and commence your deliberations as to the sentence to be rendered in this matter. The potential sentences in this case are

(1)
life imprisonment with parole eligibility after serving 25 full years,

(2)
life imprisonment with parole eligibility after serving 30 full years,

(3)
life imprisonment without any eligibility for parole, or

(4)
the sentence of death.


Your duty from here forward will require you to weigh the specific aggravating circumstance against all mitigating factors that have been or will be presented to you. Mitigating factors are factors that, while they do not impact the question of guilt that you answered in the first phase, nevertheless, in fairness and mercy, must be considered by you, as they may call for a penalty less than death.  Mitigating factors are factors about an individual or an offense that weigh in favor of a decision that a life sentence rather than a death sentence is the appropriate sentence.  Mitigating factors are factors that diminish the appropriateness of a death sentence.  [See 2-CR 503 OJI CR 503.011(10)]  

[NOTE:  YOU WANT TO ASK THE COURT TO DELETE THE WORDS “OR ABOUT THE OFFENSE” IF (AS IS OFTEN THE CASE) THERE IS NOTHING “MITIGATING” ABOUT THE FACTS OF THE OFFENSE.]
 
The State of Ohio has the burden to prove beyond a reasonable doubt that the aggravating circumstance of which the defendant was found guilty in Specification One of Count 12 outweighs the factors in mitigation of imposing the sentence of death.


Your sworn duty requires you to find the sentence of death, if all twelve of you unanimously find, by proof beyond a reasonable doubt, that the aggravating circumstance outweighs the mitigating factors.  If you do not unanimously find, beyond a reasonable doubt, that the aggravating circumstance outweighs the mitigating factors, you shall then unanimously indicate one of the life sentence options; life with parole eligibility after 25 full years, life with parole eligibility after 30 full years, or life with no possibility of ever receiving parole.


Reasonable doubt in this phase of the case is present when the jurors, after they have carefully considered and compared all of the evidence admitted in this phase, cannot say that they are firmly convinced that the aggravating circumstance outweighs the factors in mitigation. Said another way, reasonable doubt is present when you are not firmly convinced that death is the  appropriate penalty.


More detailed instructions will be provided to you prior to your deliberations.


The order of trial in the sentencing phase is as follows: first, we will have the opening statements of counsel; then you will hear the evidence from both the State and Defendant. Because the State has the burden of proof, the State will proceed first. Following the evidence, you will hear the final arguments of counsel; and then my final instructions of law. Following that, you will begin your deliberations.
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