Sample Jury Instruction for “Death / Life Qualification” 

Phase of Voir Dire
This instruction was given in State v. Jason Dean, Clark County 

Case # 05CR0348 in August 2011 by Judge Sumner Walters,

Retired Van Wert Common Pleas & 3rd District Court of Appeals.

One minor change was to replacing “sentencing phase”

with “mitigation phase.” 

Today, you have been brought before the court for specific inquiry with respect to your qualifications as potential jurors in this case.  The death penalty or capital punishment means sentencing an individual to be put to death.


The defendant in this case is presumed innocent at all times; however, we must discuss these issues before the trial.  I have previously indicated that the death penalty is a possibility in this case. If the defendant is found guilty of aggravated murder beyond a reasonable doubt, then the death penalty could, under certain circumstances, be imposed. Because of this possibility, it is proper that the Court and counsel ask you certain questions regarding your views on the death

penalty. It is important for you to remember, however, that these questions have absolutely no relationship as to whether the defendant is guilty of the aggravated murder with which he is charged. 

The defendant is presumed innocent at all times. You are not to consider these questions in any way implying that the defendant is guilty of the crime charged. The mere fact that questions are going to be asked of you with respect to your attitude regarding the death penalty should not be taken as any indication whatsoever that anyone in this courtroom, the lawyers, the Court, or anyone else believes at this stage of the proceedings, that the defendant is guilty. And, you must not presume that these questions mean that a finding of guilt should or will be made in this case. These questions are asked solely because the law requires that a separate inquiry be made with respect to your attitudes regarding the death penalty.


Please remember in my earlier remarks to you I indicated that, because this case has a potential for the death penalty, it could possibly proceed in two phases. The first phase is the trial phase where there will be a determination made as to whether the defendant is guilty or not guilty of the various crimes that have been charged. If the State proves the defendant's guilt beyond a reasonable doubt and a conviction results, there is a possibility that there will be a separate phase, which previously referred to as a mitigation phase. If there is a mitigation phase, the jury will be called upon to make a decision regarding sentencing. One of  the possible sentences would be the death penalty. The other possible sentences would be (1) life imprisonment without the possibility of parole, or (2) life imprisonment without parole eligibility for thirty full years, or (3) life imprisonment without parole eligibility for twenty-five full years.


The law provides that in order for this case to proceed to the mitigation phase, the jury must have not only found, beyond a reasonable doubt, that the defendant is guilty of aggravated murder, but also that he is guilty of at least one specification that has been charged in the indictment. We call a specification an "aggravating circumstance." The aggravated murder itself is not an aggravating circumstance.


During the mitigation phase of the trial, the defendant will have the opportunity to present evidence of mitigating factors. Mitigating factors are factors about the defendant or about the offense that weigh in favor of a decision that a life sentence rather than a death sentence is appropriate.  Mitigating factors are factors that diminish the appropriateness of a death sentence.  [See 2-CR 503 OJI CR 503.011(10)]  

[NOTE:  YOU WANT TO ASK THE COURT TO DELETE THE WORDS “OR ABOUT THE OFFENSE” IF (AS IS OFTEN THE CASE) THERE IS NOTHING “MITIGATING” ABOUT THE FACTS OF THE OFFENSE.]
And, in your deliberations on the mitigation phase, if there is a mitigation phase, the jury will have to determine whether the State of Ohio has proved, beyond a reasonable doubt, whether the aggravating circumstance or circumstances outweigh the mitigating factors. If the jury would return a verdict finding that the state did prove, beyond a reasonable doubt, that the aggravating circumstance or circumstances did outweigh the mitigating factors, then you must find that the death sentence should be imposed on the defendant. On the other hand, if you find that the State did not prove, beyond a reasonable doubt, that the aggravating circumstance or circumstances outweighed the mitigating factors, then you must return a verdict imposing one of the life imprisonment sentences.


Any sentence considered by you  should be done so as if it will be followed and as though it will be carried out and as if it were absolute.


Because your verdict could lead to imposition of the death penalty, your attitude, beliefs, and views regarding the death penalty are proper subjects of inquiry by the Court and the lawyers in this case. The fact that you may have reservations about or conscientious or religious objections to the death penalty, does not automatically disqualify you as a juror in this case.  The fact that you may be in favor of the death penalty in certain cases does not automatically disqualify you as a juror in this case. The key question is whether you can put aside your personal beliefs and philosophy and, in light of your sworn duty as a juror, follow the law considering the potential penalty of death, if appropriate, under the law.


It is up to each one of you to search your conscience to determine whether you can follow the law as I give it to you and render a verdict as the evidence and the law may warrant. There are no right or wrong answers on the issue of the death penalty. We only want your honest views and answers.


We appreciate your willingness to do your civic duty as a juror.  Remember, there are no right or wrong answers, just honest and complete answers. The Court is here to see that justice is served. Your honest answers will help to insure a fair and impartial jury. 
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