DEFENDANT’S MOTION TO INSTRUCT THE JURORS THAT

THEY MAY CONSIDER RESIDUAL DOUBT AS A MITIGATING FACTOR


If Defendant is found guilty of aggravated murder and an aggravating circumstance specification at the culpability phase, then he requests that the jury be instructed that they may consider “residual or lingering doubt” as a mitigating factor.  As a necessary corollary, Defendant must be allowed to present evidence of “residual doubt” during the mitigation phase.

MEMORANDUM IN SUPPORT

1.
This Court must enforce rights recognized by the United States Constitution.


This Court need not and must not follow State v. McGuire, 80 Ohio St. 3d 390, 403-04, 686 N.E.2d 1112, 1123 (1997).  In McGuire, the Ohio Supreme Court reached the unconstitutional and irrational conclusion that residual doubt from the culpability phase is irrelevant to the question whether death is the appropriate sentence for a person convicted of a capital crime.  Applying McGuire’s holding to Defendant’s trial would violate his Federal constitutional rights under the Sixth, Eighth and Fourteenth Amendments.


This Court’s highest duty is to honor the United States Constitution and the rights it affords capital criminal defendants.  Any allegiance this Court owes to Ohio Supreme Court decision, however important, is secondary to the allegiance owed to the U.S. Constitution.  Here, this Court’s duty to its highest authority requires it to respectfully bypass the Ohio Supreme Court’s incorrect pronouncement in McGuire.  As demonstrated below, McGuire is wrong.  Imposing its ruling here will violate Defendant’s constitutional rights.  
2.
The U.S. Supreme Court Implicitly Overruled McGuire.
In Oregon v. Guzek, the U.S. Supreme Court clarified that, albeit in a limited fashion, a capital defendant can in fact argue residual doubt during the mitigation phase.  546 U.S. 517 (2006).  In the court below, the Oregon Supreme Court held that the Eighth and Fourteenth Amendments provided Guzek a constitutional right to introduce additional alibi evidence at his sentencing hearing.  On the state’s appeal, the U.S. Supreme Court addressed the question whether a capital defendant is barred from admitting during the mitigation phase more evidence of innocence than he admitted during the culpability phase.  Although in its narrow holding, the Supreme Court’s said defendants cannot introduce new evidence, that holding was based on the fact that the defendant could in fact argue in mitigation evidence already in the record that pointed to residual doubt.  The operative word at issue here is new:

“…the negative impact of a rule restricting defendant’s ability to introduce new alibi evidence is minimized by the fact that Oregon law gives the defendant the right to present to the sentencing jury all evidence of innocence from the original trial regardless. That law permits the defendant to introduce at resentencing transcripts and exhibits from his prior trial.  Ore. Rev. Stat. § 138.012(2)(b) (2003).  The defendant here has not claimed that the evidence at issue was unavailable at the time of his original trial.  Thus, he need only have introduced it at that time to guarantee its presentation (albeit through transcripts) to a resentencing jury as well.”  Id. at 526-527.   

A correct reading of Guzek means that a capital defendant can in fact argue residual doubt during the mitigation phase, albeit in a limited fashion.  Although there is no Eighth Amendment violation when a state limits the presentation of new evidence of innocence at the penalty phase, the U.S. Supreme Court did “not doubt” that the Ore. Rev. Stat. “gave Guzek the state-law right to introduce a transcript of guilt-phase testimony” from a previous trial that suggested that there remained residual doubt.  Id. at 522.  

When Guzek is linked with State v. Wogenstahl, 75 Ohio St.3d 344, 356, 662 N.E.2d 311, 322 (1996), it becomes clear that McGuire cannot control without causing contradictory and arbitrary ruling that would violate Defendant’s constitutional rights.  In Wogenstahl, the Ohio Supreme Court held that a capital defendant is permitted to argue the mitigation value of the nature and circumstances of the offense. The “nature and circumstances of the offense may only enter into the statutory weighing process on the side of mitigation.”  Id.  By any rational and logical reading, that includes residual doubt arising from the first phase of a capital trial.  Read in tandem, Guzek and Wogenstahl mean that Defendant has the right to argue “residual doubt” evident in the culpability phase operates to mitigate against the death sentence in the mitigation phase.  In this compelling context, the McGuire decision is an irrational outlier, the application of which here would violate Defendant’s constitutional rights.
3. 
It is not illogical or inconsistent to permit arguments or evidence of residual doubt in mitigation after a guilty verdict at the trial phase.

In McGuire, the Court rejected residual doubt as a mitigating factor because it reasoned that residual doubt of guilt was “illogical” following a verdict of guilty beyond a reasonable doubt.  80 Ohio St. 3d at 403, 686 N.E.2d at 1123.  This reasoning overlooks the essential distinction between residual doubt as mitigation and the State’s burden of proof at trial.  
At trial, the issue for the trier of fact is whether the accused is legally culpable on each essential element beyond a reasonable doubt.  In re Winship, 397 U.S. 358 (1970).  A proper standard of proof beyond a reasonable doubt must direct the trier of fact to decide the legal, and not moral, culpability of the accused.  See Victor v. Nebraska, 511 U.S. 1, 21 (1994) (Kennedy J., concurring).  

At the end of the culpability phase of a capital trial in Ohio, courts must read a statutory definition of “reasonable doubt” to instruct jurors that their duty is to determine whether the state has proven beyond a reasonable doubt that the defendant is guilty of committing each element of the charged offenses:
“Reasonable doubt" is present when the jurors, after they have carefully considered and compared all the evidence, cannot say they are firmly convinced of the truth of the charge. It is a doubt based on reason and common sense. Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt. “Proof beyond a reasonable doubt” is proof of such character that an ordinary person would be willing to rely and act upon it in the most important of his own affairs.  
O.R.C. § 2901.05(D) (emphasis added).  The jurors do not determine whether the accused is guilty beyond all doubt.  If the defendant is found guilty by proof beyond a reasonable doubt, which by law is not proof beyond all “possible or imaginary doubt,” O.R.C. § 2901.05(D), there remains by definition some distance between the quantum of evidence legally necessary to establish guilt and absolute certainty of the defendant’s guilt (i.e., proof beyond all possible doubt).  And in that distance, that space between legal guilt and absolute certainty of guilt lies the possibility of residual doubt over whether the defendant is actually innocent.  

4.
Residual doubt of guilt offered in mitigation must be considered under the reliability component of the Eighth Amendment.

Death is different in kind from lesser punishments because of its extreme finality.  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  Due to the unique nature of death as a punishment, “there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case.”  Id.  Accordingly, the Supreme Court of the United States held in Woodson, and since then, that there is a reliability component to capital jurisprudence under the Eighth and Fourteenth Amendments.  See id.; Simmons v. South Carolina, 512 U.S. at 172 (Souter J., concurring) (citations omitted); Beck v. Alabama, 447 U.S. 625, 637-38 (1980) (instruction on lesser offense required in capital case when supported by evidence because of risk of mistake in imposition of death penalty); Parker v. Dugger, 498 U.S. 308, 321 (1991) (meaningful appellate review is crucial to review of capital sentences).

McGuire’s prohibition of residual doubt in mitigation violates this reliability component of capital jurisprudence.  The objective of the reliability component is to eliminate the risk of a non-reversible, fatal mistake in the imposition of the death penalty.  See Woodson, 428 U.S. at 305.  McGuire undermines this valued constitutional objective.

5. 
Franklin v. Lynaugh, 487 U.S. 164 (1988), did not expressly hold that residual doubt could be completely excluded from a capital sentencer’s consideration.


In McGuire the Court relied on Franklin v. Lynaugh, 487 U.S. 164 (1988), for the proposition that a state could completely exclude residual doubt from the capital sentencer’s consideration.  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  This reading of Franklin is too broad.  Admittedly, the Franklin Court expressed doubt whether residual doubt was constitutionally required.  487 U.S. at 172-75.  The Court assumed no constitutional error in Franklin, however, because “[t]he trial court placed no limit whatsoever on [Franklin’s] opportunity to press the ‘residual doubts’ question with the sentencing jury.”  Id. at 174.  Thus, were this Court to deny Defendant the opportunity to advance residual doubt in mitigation it would, arguably, run afoul of Franklin irrespective of McGuire.

6.
It is unconstitutional to limit the relevance of mitigation to the capital defendant’s character, record, and the circumstances of his or her offense.


In McGuire, the Court relied on Franklin v. Lynaugh, 487 U.S. at 174, for the proposition that residual doubt is irrelevant as mitigation because it is not evidence of the Defendant’s character, or record, or circumstances of the offense.  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  By so holding, McGuire ignored (perhaps to, once again, contort a way to affirm a capital conviction) the Federal and State law meaning of “circumstances of the offense.” Justice O’Connor’s concurring opinion in Franklin stated that the constitutional relevance of mitigation is defined by the three factors stated in Lockett v. Ohio, 438 U.S. 586 (1978):  the character and record of the Defendant and the circumstances of the offense.  Franklin, 487 U.S. at 185 (O’Connor, J., concurring).  See Ohio Rev. Code § 2929.04(B).  “Residual doubt” is unequivocally a central component of “the circumstances of the offense.”
7.
Evidence of residual doubt is relevant as mitigation when considered as part of the nature and circumstances of the offense under Ohio Rev. Code Ann. § 2929.04(B).


In McGuire, the Court held that residual doubt is irrelevant to the nature and circumstances of the offense.  80 Ohio St. 3d at 403-04, 686 N.E.2d at 1123.  In reaching this capricious conclusion, the Court followed the conclusory statement in Franklin v. Lynaugh, 487 U.S. at 174, that residual doubts are irrelevant to the circumstances of the offense.  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  The Ohio Supreme Court was wrong in its construction of this language in Franklin:  residual doubt in mitigation may certainly be relevant under Ohio’s statutory factor of the mitigating impact (at Defendant’s choosing) of the nature and circumstances of the offense.


Ohio Rev. Code Ann. § 2929.04(B) directs the sentencer to consider and weigh the nature and circumstances of the offense in mitigation.  The nature and circumstances of any offense is simply the relevant evidence adduced at the trial phase.  Compare O.R.C. § 2929.03(D)(3) (“Upon consideration of the relevant evidence raised at trial . . . .”).  Trial phase evidence may well raise residual doubts as to moral culpability even when it is legally sufficient to sustain a verdict of guilty beyond a reasonable doubt.  


For example, in State v. Watson, 61 Ohio St. 3d 1, 572 N.E.2d 97 (1991), the Court vacated the death sentence because residual doubts were created by the facts adduced at trial.  The nature and circumstances of the offense in Watson provided mitigation as residual doubt.  Id. at 17, 572 N.E.2d at 111.  Accordingly, McGuire was incorrect to conclude that mitigations based on residual doubt cannot be found within the facts of an offense (i.e. the nature and circumstances of the underlying offense, not simply the nature and circumstances of the underlying “aggravating circumstance” as discussed in Wogenstahl).
8.
The Ohio Supreme Court’s interpretation of the Ohio Rev. Code Ann. § 2929.04(B)(7) mitigating factor in McGuire unduly restricts the capital sentencer’s consideration of non-statutory mitigation in violation of Hitchcock v. Dugger, 481 U.S. 393 (1987).


In McGuire, the Court stated that mitigation under Ohio Rev. Code Ann. § 2929.04(B)(7) “must be read in relation to O.R.C. 2929.04(B).”  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  Thus, the Court restricted the scope of (B)(7) “catch all” mitigation to the O.R.C. § 2929.04(B) factors of the Defendant’s history, character and background, and the nature and circumstances of the offense.  Id.  This interpretation of O.R.C. § 2929.04(B)(7) unduly restricts the sentencer’s consideration of constitutionally required non-statutory mitigation.  Hitchcock v. Dugger, U.S. 393, 398-99 (1987).


In Hitchcock, the Supreme Court vacated a capital sentence because the trial court limited the jury’s consideration to statutory mitigating factors.  Id. at 398.  The Court held that the restriction of non-statutory mitigation “did not comport with the requirements of [Skipper v. South Carolina, Eddings v. Oklahoma, and Lockett v. Ohio].”  Id. at 398-99.  As in Hitchcock, McGuire’s restrictive view of the (B)(7) non-statutory, catch all factor is unconstitutionally preclusive.

9.
When the State relies on arguments or evidence of legal guilt to seek the death penalty, a capital defendant has a due process right to rebut such arguments or evidence.  The defendant’s only means of rebuttal is to argue or rely on evidence of residual doubt.


It is well-established that a capital defendant has Eighth Amendment and Due Process rights to rebut any information on which the mitigation-phase factfinder may rely to impose death.  Simmons v. South Carolina, 512 U.S. 154, 169 (1994) (capital defendant denied due process; unable to rebut evidence of future dangerousness); Skipper v. South Carolina, 476 U.S. 1, 5 n. 1 (1986) (capital defendant denied due process right of rebuttal; unable to rebut evidence of future dangerousness); Id. at 9-11 (Powell, J., concurring); Gardner v. Florida, 430 U.S. 349, 362 (1977) (capital defendant denied due process; unable to address presentence information report). 

When the mitigation phase begins, the prosecution starts by relying on the fact that it has, to the jurors’ satisfaction, proven beyond a reasonable doubt the aggravating circumstances that make the defendant guilty of a death eligible murder.  Defendant must offer evidence in mitigation to prevent the state from proving beyond a reasonable doubt that these aggravating circumstances outweigh by proof beyond a reasonable doubt Defendant’s mitigation.  McGuire precludes a capital defendant from rebutting and confronting the State’s evidence in favor of death with evidence of residual doubt.  Defendant must be able to present, argue, and receive instructions on residual doubt in order to vindicate his mitigation-phase constitutional rights to confront the state’s case, to effective assistance of counsel, to due process of law, and to be free from arbitrary, capricious, cruel and unusual punishment. 

10.
McGuire’s prohibition on residual doubt will interfere with the reasonable strategic choices of the defense in mitigation.

State v. Goodwin, 84 Ohio St. 3d 331, 703 N.E.2d 1251 (1999), held that it was a reasonable strategy for defense counsel at the mitigation phase to forego presenting additional evidence in favor of relying on residual doubt.  McGuire irrationally, inconsistently, and unconstitutionally forecloses this strategy in violation of Defendant’s Eighth Amendment rights.  In addition, McGuire infringes on a capital defendant’s Sixth and Fourteenth Amendment rights to the effective assistance of counsel by state interference.  See United States v. Cronic, 466 U.S. 648 (1984).

Conclusion

If this case reaches the mitigation phase, this Court must permit Defendant to present evidence, give argument, and have a jury instruction recognizing residual doubt as a valid mitigating factor.
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