DEFENDANT’S MOTION TO INSTRUCT THE JURY TO CONSIDER 

MERCY IN ITS MITIGATION PHASE DELIBERATIONS, AND 

TO PROHIBIT THE PROSECUTOR FROM ARGUING 

THAT THE JURY SHOULD NOT CONSIDER MERCY

Defendant respectfully moves this Court to instruct the jury to consider mercy in its mitigation phase sentencing deliberations.  The defense also asks that the Prosecutor be prohibited from arguing that the jury should not consider mercy in their sentencing deliberations. 

MEMORANDUM IN SUPPORT


In State v. Rogers, 28 Ohio St. 3d 427, 434, 504 N.E.2d 52, 58 (1986), the Ohio Supreme Court said “defense counsel certainly has the right to plead for mercy and, indeed, has the very duty to cause the jury to 'confront both the gravity and the responsibility of calling for another's death” (emphasis added; citation omitted).  In State v. Zuern, 32 Ohio St. 3d 56, 63-64, 512 N.E.2d 585, 593 (1987), the Court rejected the argument that “the imposition process does not permit the extension of mercy,” saying “a jury is not precluded from extending mercy to defendant.”  An instruction from this Court telling Defendant’s jurors they may consider mercy is not only consistent with Rogers and Zuern, it is required because (1) it is an accurate statement of Ohio law, and (2) lay jurors cannot possibly be expected to know the law without instruction from this Court.


The rational in Kansas v. Marsh, 548 U.S. 163, 126 S. Ct. 2516 (2006), supports this motion.  Marsh held that a “mercy” instruction saved Kansas’s statute from a constitutional challenge.  Kansas law instructed jurors to sign a death verdict if the aggravating and mitigating evidence was in equipoise.  The Court held that this law passed constitutional muster in part because Kansas gave jurors the following instruction:  “The appropriateness of the exercise of mercy can itself be a mitigating factor you may consider in determining whether the State has proved beyond a reasonable doubt that the death penalty is warranted.”  Id. 126 S. Ct. at 2526.  Addressing the dissenters’ concern that the “equipoise” rule allowed unconstitutional weighing of evidence in favor of death, the majority said:  "The 'mercy' jury instruction alone forecloses the possibility of Furman-type error as it 'eliminate[s] the risk that a death sentence will be imposed in spite of facts calling for a lesser penalty.' Post, at 4 (SOUTER, J., dissenting)."  Id. at footnote 3.  Under Marsh, since Ohio, like Kansas, is a “weighing” state, a mercy instruction is required to foreclose constitutional error.  Marsh also requires a ruling that forbids the State in this case to argue that “mercy” cannot be considered by Defendant’s jurors during mitigation phase deliberations.

The United States Supreme Court’s opinion in Lockett v. Ohio, 438 U.S. 586 (1978), established a defendant’s right to permit the sentencer to use any factors it sees fit in deciding whether a defendant merits leniency.  This principle permits the jury to consider sympathy or mercy in its sentencing decision.  In Gregg v. Georgia, 428 U.S. 153, 190 (1976), the Supreme Court endorsed the propriety of permitting the jury to consider mercy for the defendant.  An individualized sentencing decision requires that the jury be given a vehicle for expressing the view that the Defendant “does not deserve to be sentenced to death,” that “he was not sufficiently culpable to deserve the death penalty.”  Penry v. Lynaugh, 492 U.S. 302 (1989).  In Penry, the Court approved a procedure that allowed the jury to recommend mercy based on the mitigating evidence introduced by a defendant.  The jury must be free to determine what punishment is appropriate and to give a “reasoned moral response to [the] mitigating evidence.”  Id. at 323.

For these reasons, this Court should grant this motion.
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