DEFENDANT’S MOTION TO INSTRUCT THE JURORS THAT

THEY MAY CONSIDER RESIDUAL DOUBT AS A MITIGATING FACTOR 


If Defendant is found guilty of aggravated murder and at least one specification at the culpability phase, then he requests that, during the mitigation phase, (1) he be permitted to admit evidence and present argument on “residual doubt,” and (2) the jury be instructed that it may consider residual or lingering doubt as a mitigating factor.
MEMORANDUM IN SUPPORT

1.
This Court must enforce rights recognized by the United States Constitution.


This Court should not follow State v. McGuire, 80 Ohio St. 3d 390, 403-04, 686 N.E.2d 1112, 1123 (1997).  In McGuire, the Ohio Supreme Court reached the unconstitutional and irrational conclusion that residual doubt from the culpability phase is irrelevant to the question of whether death is the appropriate sentence for a person convicted of a capital crime.  Applying McGuire’s holding to Defendant’s trial would violate his federal constitutional rights under the Sixth, Eighth, and Fourteenth Amendments.  This Court’s highest duty is to honor the United States Constitution and the rights it affords capital criminal defendants.

2.
The United States Supreme Court implicitly overruled McGuire.
In Oregon v. Guzek, 546 U.S. 517 (2006), the United States Supreme Court clarified that, a capital defendant can argue residual doubt during the mitigation phase based on facts adduced during the culpability phase.  In Guzek, the defendant faced a mitigation-phase only jury trial after an appellate court reversed his sentence but affirmed his convictions.  He wanted to admit alibi evidence that had not been presented at his original culpability-phase trial.  Although the Supreme Court held that Guzek did not have a constitutional right to admit new evidence of innocence, it did so based on the fact “Oregon law gives the defendant the right to present to the sentencing jury all evidence of innocence from the original trial.”  Id. at 526.  This ruling depended in part on the fact that the defendant did not claim that the alibi evidence had not been available at his first trial; thus, Guzek implies evidence of innocence that had not been available earlier could be admitted during the mitigation phase.  

After Guzek, following McGuire would violate Defendant’s rights and invite reversal if Defendant is sentenced to death

3. 
It is logical and consistent to permit arguments or evidence of residual doubt in mitigation after a guilty verdict at the trial phase.

In McGuire, the Court rejected residual doubt as a mitigating factor, reasoning that  residual doubt of guilt was “illogical” following a verdict of guilty beyond a reasonable doubt.  80 Ohio St. 3d at 403, 686 N.E.2d at 1123.  This reasoning overlooks the essential distinction between residual doubt as mitigation and the State’s burden of proof at trial.  
At trial, the issue for the trier of fact is whether the accused is legally culpable on each essential element beyond a reasonable doubt.  In re Winship, 397 U.S. 358 (1970).  A proper standard of proof beyond a reasonable doubt must direct the trier of fact to decide the legal, and not moral, culpability of the accused.  See Victor v. Nebraska, 511 U.S. 1, 21 (1994) (Kennedy J., concurring).  


At the end of the culpability phase of a capital trial in Ohio, courts read a statutory definition of “reasonable doubt” that instructs jurors that “Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt.”  O.R.C. § 2901.05(D).  For purposes of death-eligible culpability, then, the jurors do not determine whether the accused is guilty beyond all doubt.  By definition, “residual doubt” exists in the measurable distance between “proof beyond a reasonable doubt” and “proof beyond all doubt.”  It is this identifiable measure of proof that gains force and relevance during the mitigation phase when jurors must finally ask themselves whether their culpability-phase verdict supports taking Defendant’s life:  Does the proof of legal guilt support a death verdict?

If Defendant is found guilty by proof beyond a reasonable doubt, which by law is not proof beyond all “possible or imaginary doubt,” O.R.C. § 2901.05(D), there remains by definition some distance between the quantum of evidence legally necessary to establish guilt and 100% certainty of Defendant’s guilt (i.e., proof beyond all possible doubt).  And in that distance, that space between legal guilt and absolute certainty of guilt, lies the possibility of residual doubt that operates as a mitigating factor in favor of a life sentence.  Death is 100% final; proof beyond a reasonable doubt is not.
4.
Residual doubt of guilt offered in mitigation must be considered under the reliability component of the Eighth Amendment.

Death is different in kind from lesser punishments because of its extreme finality.  Woodson v. North Carolina, 428 U.S. 280, 305 (1976).  Due to the unique nature of death as a punishment, “there is a corresponding difference in the need for reliability in the determination that death is the appropriate punishment in a specific case.”  Id.  Accordingly, the Supreme Court of the United States held in Woodson that there is a reliability component to capital jurisprudence under the Eighth and Fourteenth Amendments.  The objective of the reliability component is to eliminate the risk of a non-reversible, fatal mistake in the imposition of the death penalty.  See Woodson, 428 U.S. at 305.  McGuire’s prohibition of residual doubt in mitigation violates this reliability component of capital jurisprudence.  
5. 
Franklin v. Lynaugh, 487 U.S. 164 (1988), did not expressly hold that residual doubt could be completely excluded from a capital sentencer’s consideration.


McGuire relied on Franklin v. Lynaugh, 487 U.S. 164 (1988), for the proposition that a state could completely exclude residual doubt from the capital sentencer’s consideration.  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  This reading of Franklin is too broad.  Admittedly, the Franklin Court questioned whether residual doubt was constitutionally required.  487 U.S. at 172-75.  The Court assumed no constitutional error in Franklin, however, because “[t]he trial court placed no limit whatsoever on [Franklin’s] opportunity to press the ‘residual doubts’ question with the sentencing jury.”  Id. at 174.  Thus, McGuire stretched dicta from Franklin to reach an arbitrary and illogical conclusion inimical to Defendant’s rights under the Eighth and Fourteenth Amendments.
6.
Evidence of residual doubt is relevant as mitigation when considered as part of the nature and circumstances of the offense under O.R.C. § 2929.04(B).


In McGuire, the Court held that residual doubt is irrelevant to the nature and circumstances of the offense.  80 Ohio St. 3d at 403-04, 686 N.E.2d at 1123.  This was an arbitrary reversal of its own precedent.


In State v. Watson, 61 Ohio St. 3d 1, 572 N.E.2d 97 (1991), the Court vacated the death sentence because the facts adduced at trial created residual doubts.  Four disinterested witnesses saw someone other than Watson run away from the crime scene.  Id. at 18, 572 N.E.2d at 111.  Further, the shooter pumped his shotgun at the crime scene, which ejected a live shell.  Id. at 2, 572 N.E.2d at 101.  Another suspect’s fingerprint was found on that ejected shotgun shell.  Id.  The nature and circumstances of the offense in Watson provided mitigation as residual doubt.  Id. at 17, 572 N.E.2d at 111.  

Accordingly, McGuire was incorrect to conclude that residual doubt cannot be found within the facts of an offense. 
7.
McGuire’s prohibition on residual doubt will interfere with the reasonable strategic choices of the defense in mitigation.


In State v. Goodwin, 84 Ohio St. 3d 331, 703 N.E.2d 1251 (1999), held that it was a reasonable strategy for defense counsel at the mitigation phase to forego presenting additional evidence in favor of relying on residual doubt.  In State v. Gillard, 40 Ohio St. 3d 226, 234-35, 533 N.E.2d 272, 281 (1988), the Court found no error in trial counsel’s reliance on residual doubt in mitigation, saying:  “This strategy was within the ‘wide range of reasonable professional assistance.’ Strickland v.. Washington, supra, at 689. ‘Residual doubts’ of a capital defendant's guilt are properly considered in mitigation. Lockhart v. McCree (1986), 476 U.S. 162, 181; accord State v. Buell (1986), 22 Ohio St. 3d 124, 142, 489 N.E. 2d 795, 811.”

McGuire irrationally, inconsistently, and unconstitutionally forecloses this strategy in violation of Defendant’s Eighth Amendment rights.  In addition, McGuire infringes on a capital defendant’s Sixth and Fourteenth Amendment rights to the effective assistance of counsel by state interference.  See United States v. Cronic, 466 U.S. 648 (1984).

8.
The Ohio Supreme Court’s interpretation of the O.R.C. § 2929.04(B)(7) mitigating factor in McGuire unduly restricts the capital sentencer’s consideration of non-statutory mitigation.


In McGuire, the Court stated that mitigation under O.R.C. § 2929.04(B)(7) “must be read in relation to O.R.C. § 2929.04(B).”  80 Ohio St. 3d at 403, 686 N.E.2d at 1122.  Thus, the Court restricted the scope of (B)(7) “catch all” mitigation to the O.R.C. § 2929.04(B) factors to exclude residual doubt.  This interpretation of O.R.C. § 2929.04(B)(7) unduly restricts the sentencer’s consideration of constitutionally required non-statutory mitigation.  Hitchcock v. Dugger, 481 U.S. 393, 398-99 (1987).

In Hitchcock, the Supreme Court vacated a capital sentence because the trial court limited the jury’s consideration to statutory mitigating factors.  Id. at 398.  The Court held that the restriction of non-statutory mitigation “did not comport with the requirements of [Skipper v. South Carolina, Eddings v. Oklahoma, and Lockett v. Ohio].”  Id. at 398-99.  As in Hitchcock, McGuire’s restrictive view of the (B)(7) non-statutory, catch all factor is unconstitutionally preclusive.

9.
When the State relies on arguments or evidence of legal guilt to seek the death penalty, a capital defendant has a due process right to rebut such arguments or evidence. 


It is well-established that a capital defendant has Eighth Amendment and due process rights to rebut any information on which the mitigation-phase fact-finder may rely to impose death.  Simmons, 512 U.S. at 169 (capital defendant denied due process; unable to rebut evidence of future dangerousness); Skipper, 476 U.S. at 5, n.1 (capital defendant denied due process right of rebuttal; unable to rebut evidence of future dangerousness); id. at 9-11 (Powell, J., concurring); Gardner v. Florida, 430 U.S. 349, 362 (1977) (capital defendant denied due process; unable to address presentence information report). 

When the mitigation phase begins, the prosecution starts by relying on the fact that it has, to the jurors’ satisfaction, proven beyond a reasonable doubt the aggravating circumstances that make the defendant guilty of a death-eligible murder.  The Defendant must offer evidence in mitigation to prevent the State from proving beyond a reasonable doubt that these aggravating circumstances outweigh by proof beyond a reasonable doubt Defendant’s mitigation.  McGuire unconstitutionally precludes a capital defendant from rebutting and confronting the State’s evidence in favor of death with evidence of residual doubt.  U.S. Const. amends. VI, VIII, XIV.
Conclusion.

If this case reaches the mitigation phase, this Court should permit Defendant to present evidence, give argument, and have a jury instruction recognizing residual doubt as a valid mitigating factor. 
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