DEFENDANT'S AUTHORITY FOR REQUESTED 
JURY INSTRUCTIONS:  MITIGATION PHASE
1.
General Rule


When a party tenders proposed jury instructions that accurately reflect the applicable law, the jury should be so instructed.  State v. Lessin, 67 Ohio St. 3d 487, 493 (1993); State v. Sneed, 63 Ohio St. 3d 3, 9 (1992); State v. Scott, 26 Ohio St. 3d 92, 101 (1986); State v. Nelson, 36 Ohio St. 2d 79, syl. at 1 (1973).  This principle, like all procedural and substantive concepts at issue in these jury instruction requests, gains heightened importance because this is a capital case.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05; U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I §§ 5, 9, 10, and 16.  Therefore, Defendant’s requested instructions should be given to the jury.


Defendant has requested a complete set of instructions.  As such, the authority cited in the discreet headings that follow applies equally to every instruction requested.  Thus, to the extent the citations to case law and constitutional provisions may not be repeated, Defendant asserts that each authority cited throughout this document stands in support of every instruction requested.
2.
Use Defendant’s Name

The language in these proposed preliminary instructions is taken nearly verbatim from the language approved by the Editorial Board of the Ohio Judicial Conference on April 15, 2000.  The Editorial Board’s recommended instructions included numerous places where the name of the Defendant is to be inserted.  Here, the Defendant specifically requests that he be referred to by his name, not the impersonal “Defendant” throughout the instructions during this phase.

3.
Life Sentences Defined.

The language in the proposed instructions regarding the meaning of the life sentences  accurately states Ohio law.  This instruction is essential in order to correct the layperson juror’s commonly held misperception that a sentence that includes the word “parole” means the inmate will be released in far, far less time than the actual wording of the law requires.  

Two surveys conducted in Georgia and one in Mississippi revealed that a majority of prospective jurors believed that a defendant sentenced to “life” would only have to serve seven years in prison prior to being eligible for parole.  Paduano & Smith, Deathly Errors:  Juror Misperceptions Concerning Parole in the Imposition of the Death Penalty, 18 Columbia Human Rights L. Rev. 211 (1987).  The authors noted that there is considerable evidence that the opinion held by the majority predominates in 90% of all cases.  The survey also revealed that over two-thirds of the potential jurors would be more likely to impose a sentence of life if assured that “life” meant at least 25 years.

If left uncorrected, this misperception can be fatal in a capital case—jurors will be unlawfully and unconstitutionally inclined towards a death sentence (irrespective of the aggravating circumstances) unless they are properly instructed that the three life imprisonment options are serious punishments that mean what they say under Ohio law.
4.
“Aggravating Circumstances” and the Limited Use of the “Nature and Circumstances of the Offense”

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:  

The instructions must inform the jury what aggravating circumstances the jury is to consider in this phase and must identify them specifically.  See State v. Hutton, 53 Ohio St. 3d 36, 51 (1990), Brown, J. dissenting; State v. Robinson, 47 Ohio St. 2d 108 (1976); State v. Dorian Hill, No. 57334 (Cuyahoga Ct. App. April 25, 1991), jurisdiction denied at 62 Ohio St.3d 1422 (1991).
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In the penalty phase of a capital trial, the ‘aggravating circumstance(s)’ against which the mitigating evidence is to be weighed are limited to the specifications of aggravating circumstance(s) set forth in R.C. § 2929.04(A)(1) through (8) that have been alleged in the indictment and proved beyond a reasonable doubt.  State v. Wogenstahl, 75 Ohio St. 3d 344 (1996), paragraph one of the syllabus.  It is improper for prosecutors in the penalty phase of a capital trial to make any comment before a jury that the nature and circumstances of the offense are ‘aggravating circumstances.’  State v. Wogenstahl, 75 Ohio St. 3d 344 (1996), paragraph two of the syllabus.


The instructions must inform the jury that the aggravated murder is not itself an aggravating circumstance.  State v. Henderson, 39 Ohio St. 3d 24, 26, 528 N.E.2d 1237, 1240-41 (1988); see also State v. Holloway, 38 Ohio St. 3d 239, 527 N.E.2d 831 (1989).  It is imperative that jurors be adequately instructed in this regard in order to ensure that the defendant’s constitutional rights are not violated.  

As additional authority for those portions of the requested instructions that limit the jurors’ use of the “nature and circumstances of the offense,” see Lockett, 438 U.S. at 607; Gregg, 428 U.S. at 187; Woodson, 428 U.S. at 304; U.S. Const. amend. V, VI, VIII, XIV; State v. Wogenstahl, 75 Ohio St. 3d 344, 354, 662 N.E.2d 311, 320 (1996); State v. Gumm, 73 Ohio St. 3d 413, 422, 653 N.E.2d 253, 263 (1996); O.R.C. § 2929.03(D)(1); Ohio Const. art. I, §§ 5, 9, 10, and 16.  
5.
Mitigating Factors

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:


“Drawn from R.C. § 2929.04(B).”


“The Ohio Supreme Court has frequently described a mitigating factor as one that ‘lessens the moral culpability of the offender or diminishes the appropriateness of death as the penalty.’  State v. DePew, 38 Ohio St. 3d 275, 292 (1988), quoting State v. Steffen, 31 Ohio St. 3d 111, 129 (1987).  The Committee believes that the Ohio Supreme Court distinguishes between ‘moral culpability’ for sentencing purposes and ‘legal culpability’ supporting the verdict.  Therefore instructions should not define mitigating factors as those that ‘reduce culpability’ as the jury has already found the defendant culpable by returning a guilty verdict.”


“Further, instructions suggesting consideration of ‘blameworthiness,’ or suggesting ‘excuse’ are also wrong.  See Boyde v. California, 494 U.S. 370, 110 S. Ct. 1190, 108 L.Ed. 2d 316 (1990); State v. Woodard, 68 Ohio St. 3d 70, 77 (1993); State v. Lawrence, 44 Ohio St. 3d 24, 28-29 (1989); State v. Holloway, 38 Ohio St. 3d 239, 242 (1988), and paragraph one of the syllabus.”


“The court should not instruct on mitigating factors in R.C. § 2929.04(B)(1) – (7) not raised by the defense.  State v. DePew, 38 Ohio St. 3d 275, 289 (1988); State v. Hicks, 43 Ohio St. 3d 72, 77, n.3 (1989); State v. Cooey, 46 Ohio St. 3d 20, 39 (1989).  The Committee believes that the court should instruct on these mitigating factors raised by the evidence regardless of who produced it if requested by the defense.”


“Further, an instruction should not suggest that the jury must be unanimous in finding a mitigating factor is present before such mitigating factor is considered in sentencing.  Mills v. Maryland, 486 U.S. 367 (1988); State v. Lawrence, 44 Ohio St. 3d 24 (1989); State v. Seiber, 56 Ohio St. 3d 4 (1990).”
6.
Multiple Counts

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:  “When a capital defendant is convicted of more than one count of aggravated murder, the penalty for each individual count must be determined separately.  Only the aggravating circumstance(s) related to a given count may be considered in determining the penalty for that count.  State v. Cooey, 46 Ohio St. 3d 20, paragraph 3 of the syllabus (1989); State v. Poindexter, 36 Ohio St. 3d 1 (1988); State v. Hooks, 39 Ohio St. 3d 67 (1988).”

7.
Unanimity Regarding Death Penalty Not Required

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:  “The jury need not be unanimous in finding death was inappropriate before considering the life sentences.  The instruction ‘[y]ou are not required to determine unanimously that the death sentence is inappropriate before you consider the life sentences’ is desirable, but absent a request by counsel, will not constitute plain error.  State v. Madrigal, 87 Ohio St. 3d 378, 393-395 (2000); State v. Taylor, 78 Ohio St. 3d 15, 29 (1997); State v. Brooks, 75 Ohio St. 3d 148, 159-160 (1996).”


“In Ohio a solitary juror may prevent a death penalty recommendation by finding that the aggravating circumstances in the case do not outweigh the mitigating factors.  Jurors from this point forward should be so instructed.” (emphasis added)  State v. Brooks, 75 Ohio St. 3d 148, 159-160 (1996).”
8.
No Reference to “Recommendation”

Defendant’s requested instructions make no reference to a jury’s death-penalty verdict being a recommendation to the trial judge.  Defendant specifically requests that no instruction be given that uses the word “recommendation,” or that in any way diminishes the importance of the jurors deliberations and sentencing verdict.


Informing the jury that a death verdict is merely a “recommendation,” non-binding, or less than final unconstitutionally diminishes the jurors’ sense of responsibility, and thereby impermissibly encourages a death verdict.  The Ohio Supreme Court denounced this practice as improper in its first full review of Ohio’s modern death penalty statutory scheme.  State v. Jenkins, 15 Ohio St. 3d 164, 202 (1984).  The Court held that while the remarks were constitutionally acceptable under California v. Ramos, 463 U.S. 992 (1983), it would prefer that such remarks not be made in future cases.  Notably, the California Supreme Court subsequently held that such comments violated the California State Constitution.  People v. Ramos, 689 P.2d 430 (Cal. 1984).


The axiomatic principle at work here derives from the United States Supreme Court’s holding that it is impermissible to diminish or minimize in any way “the jury’s sense of the importance of its role.”  Caldwell v. Mississippi, 472 U.S. 320, 333 (1985).  The Court vacated the death sentence in Caldwell because the prosecution, in an effort to persuade jurors to sentence the defendant to death, led the jurors to believe that the ultimate responsibility for determining the appropriateness of the death sentence lay with the appellate courts.

The trial judge’s ability to accept or reject the jury’s verdict for death is not a relevant sentencing consideration.  The fact that the trial court reviews a jury’s decision to impose death is a constitutionally irrelevant factor to the sentencing determination.  The interest in educating the jury as to the law does not extend to constitutionally irrelevant information because this information creates the risk of arbitrary and unreliable sentencing in violation of the Eighth and Fourteenth Amendments.  Using “recommendation” language in the jury instructions would violate Defendant’s constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, and VIII; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.

In further support, Defendant incorporates by reference as if fully rewritten herein Defendant’s Motion to Prohibit References to the Jury that a Death Penalty Verdict Is Only a Recommendation to the Trial Judge.
9.
Burden of Proof

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:

“In State v. Lawrence, 44 Ohio St. 3d 24, 27 (1989), the Ohio Supreme Court found that a jury instruction that closely tracks R.C. § 2929.03(D)(1) and that does not place the burden of proving the existence of a mitigating factor by a preponderance of the evidence on the defendant would adequately guide a jury in its deliberations during the sentencing phase of a capital trial.  “Further, such an instruction would ensure that Ohio jurors clearly understand that they are to consider all mitigating evidence in reaching their sentencing recommendation.”
10.
Proof Beyond a Reasonable Doubt Instruction


With respect to the instruction on “reasonable doubt,” Defendant requests that this Court utilize the “reasonable doubt” instruction he requested for the culpability phase:

The definition of “reasonable doubt” is of critical importance in this case.  “Reasonable doubt” is defined as follows:  “reasonable doubt” is a doubt based on reason and common sense.  Reasonable doubt is not mere possible doubt, because everything relating to human affairs is open to some possible or imaginary doubt.  “Reasonable doubt” exists when an ordinary person would hesitate to act on the evidence in the most important of his or her own affairs.  Proof beyond a reasonable doubt is the highest standard of proof in our legal system.
Defendant reasserts and incorporates by reference as if fully rewritten herein the authority criticizing Ohio’s statutory definition of reasonable doubt set forth in Defendant’s Requested Jury Instructions:  Culpability Phase.  


However, assuming arguendo that this Court will reject Defendant’s “reasonable doubt” jury instruction at the mitigation phase, Defendant has in the alternative included in his proposed mitigation phase instructions the “reasonable doubt” instruction contained in the preliminary and final jury instructions adopted by the OJI Editorial Board on 4-15-00.  By so doing, Defendant does not abandon the request that the Defendant’s “reasonable doubt” jury instruction requested at the culpability be utilized as part of these mitigation phase jury instructions.

The following is taken from the “Comment” section for the instructions approved by the Editorial Board of the Ohio Judicial Conference on 4-15-00:  “The definition of reasonable doubt set forth in 4 O.J.I. § 403.50 and used in the trial phase of the case is not appropriate for the sentencing phase.  The instruction should convey to jurors that they must be firmly convinced that the aggravating circumstance(s) outweigh the mitigating factor(s).  State v. Goff, 82 Ohio St. 3d 123, 132 (1998); State v. Taylor, 78 Ohio St. 3d 15, 29 (1997).”
11.
“Residual Doubt” and “Mercy” as Mitigating Factors

As authority for instructing that “residual doubt” and “mercy” can be considered by the jurors as mitigating factors, Defendant incorporates by reference as if fully rewritten herein the following two motions separately filed in this case:  Defendant’s Motion to Recognize Residual Doubt as a Mitigating Factor, and Defendant’s Motion to Recognize Mercy  as a Mitigating Factor.

12.
Conclusion
Based on this authority, the Court should utilize the instructions submitted in Defendant’s Requested Preliminary and Final Mitigation Phase Jury Instructions.
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