ALTER LANGUAGE IN THIS SAMPLE TO FIT THE FIRST-PHASE VERDICTS IN YOUR CASE
USE YOUR CLIENT’S NAME, NOT “DEFENDANT.”
NUMBER PARAGRAPHS IN FINAL VERSION

DEFENDANT’S REQUESTED PRELIMINARY AND FINAL

MITIGATION PHASE JURY INSTRUCTIONS

PRELIMINARY INSTRUCTIONS

Members of the jury, in this phase you must decide the appropriate punishment for [CLIENT’S NAME].  During the first phase of this case, you heard evidence, testimony and arguments of counsel and found [CLIENT’S NAME] guilty of one specification on both of the Aggravated Murder counts in the indictment.  In this phase, that specification will be addressed and called an aggravating circumstance which must be considered separately for each count of Aggravated Murder.  In this phase, which concerns only the determination of sentence, you will hear additional evidence, testimony, and arguments of counsel.  The State will address the aggravating circumstance of which [CLIENT’S NAME] was found guilty and the defense will address mitigating factors.


In this case, the aggravating circumstance is precisely set out in your verdict on the specification attached to Count One and Count Two of the indictment.  This specification was the same for both Counts, and you must consider each specification separately when you deliberate upon the appropriate sentence for Count One and Count Two.  The aggravating circumstance specification is as follows:  that [CLIENT’S NAME] was found guilty of being part of a course of conduct involving the purposeful killing of two people.  This aggravating circumstance was proven in the first phase and it is not necessary for the State of Ohio to present further evidence to you regarding this aggravating circumstance.  However, only this aggravating circumstance may be considered by you during this sentencing proceeding.  The aggravated murder itself is not an aggravating circumstance.


Because you found that an aggravating circumstance is present, the law provides the following four (4) sentencing options for your consideration on Count One and Count Two:

(1)
life imprisonment without parole eligibility for twenty-five full years; or 

(2)
life imprisonment without parole eligibility for thirty full years; or  

(3)
life imprisonment without the possibility of parole; or 

(4)
death.

A sentence of life with the possibility of parole after either twenty-five or thirty years does not mean that [CLIENT’S NAME] will be released after serving that length of time.  Both sentences are for life and there is only the possibility that [CLIENT’S NAME] may be released after serving twenty-five or thirty full years.  A sentence of life without parole means that [CLIENT’S NAME] will never be eligible for parole and that he will spend the rest of his life in prison.

You are here today to consider which of these sentences to impose.  You must treat your verdict in this phase as final.  The aggravating circumstance for each count must be weighed separately against all of the mitigating factors.  Mitigating factors are factors about an individual or an offense that weigh in favor of a decision that a life sentence rather than a death sentence is appropriate.


In order for you to decide that the sentence of death shall be imposed upon [CLIENT’S NAME], the State of Ohio must prove beyond a reasonable doubt that the aggravating circumstance of which [CLIENT’S NAME] was found guilty is sufficient to outweigh the factors in mitigation of imposing the death sentence.  [CLIENT’S NAME] does not have any burden of proof.  Reasonable doubt is present when, after you have carefully considered and compared all the evidence, you cannot say you are firmly convinced that the aggravating circumstance of which [CLIENT’S NAME] was found guilty outweighs the mitigating factors.  Reasonable doubt is a doubt based on reason and common sense.  Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt.  Proof beyond a reasonable doubt is proof of such character that an ordinary person would be willing to rely and act upon it in the most important of his or her own affairs.


I remind you not to discuss this case among yourselves or with anyone else, not to permit anyone to discuss this case with you or in your presence, and not to form or express any opinion on the case until it is finally submitted to you.  I also remind you not to watch, read, listen to, or discuss news media accounts of this case.


The order of trial in the sentencing phase is as follows:  opening statements of counsel; the State’s evidence; [CLIENT’S NAME]’s evidence; the State’s rebuttal evidence, if any; the final arguments of counsel; the final instructions of law from the court; and your deliberations.


Again, you will be deciding whether the State of Ohio has proved beyond a reasonable doubt that the aggravating circumstance for each count, considered separately, outweighs all of the mitigating factors.  If you find beyond a reasonable doubt that the aggravating circumstance outweighs the mitigating factors, then you must find that the death sentence be imposed upon [CLIENT’S NAME].  However, if you find that the State of Ohio did not prove beyond a reasonable doubt that the aggravating circumstance outweighs the mitigating factors, then you must enter a verdict imposing one of the three life sentences.
FINAL INSTRUCTIONS

Members of the jury, you have heard the evidence and the arguments of counsel, and it is now my duty to instruct you on the law that is applicable to this proceeding.  The court and the jury have separate and distinct functions.  It is your function to decide the disputed questions of fact and to determine what sentence shall be imposed upon [CLIENT’S NAME], and it is my function to provide to you appropriate instructions on the law.  It is your sworn duty to accept these instructions and to apply the law as it is given to you.  You are not permitted to change the law or to apply your own idea of what you think the law should be. 


Your duty now is to decide whether [CLIENT’S NAME] will be punished with a sentence of life in prison or a death sentence on Counts One and Two of the indictment.


Your sole duty at this phase of the trial is to focus on the appropriate sentence for Counts One and Two.  Although you returned guilty verdicts on the other five Counts in the indictment, it is my legal duty to impose the sentences on those other five Counts.  The fact that you found [CLIENT’S NAME] guilty of those other five Counts in the indictment must not be considered as a factor during your deliberations at this sentencing phase.


During your deliberations you will decide whether [CLIENT’S NAME] shall be sentenced to:

(1)  
life imprisonment without parole eligibility for twenty-five full years; or 

(2)  
life imprisonment without parole eligibility for thirty full years; or  

(3)  
life imprisonment without the possibility of parole; or 

(4)  
death.


The three life imprisonment options are as follows:  First, [CLIENT’S NAME] could be imprisoned for the rest of his life without the possibility of ever being released on parole; second, he would be imprisoned for life with only the possibility of being considered for parole after serving thirty full years day-for-day in prison; and third, he would be imprisoned for life with only the possibility of being considered for parole after serving twenty-five full years day-for-day in prison.  


I instruct you that as a matter of Ohio law and fact that these three sentences to life in prison mean exactly what I have told you they mean.  None of the three life imprisonment sentences permit a person to be released early on parole.  You must not speculate upon whether [CLIENT’S NAME] would ever be released if he were sentenced to life in prison without parole.  Under no circumstances could [CLIENT’S NAME] ever be released from prison on parole if under a sentence of life in prison without the possibility of parole.  Likewise, if you were to select one of the other two life imprisonment options, then [CLIENT’S NAME] would in fact stay in prison for a minimum of either twenty-five or thirty full years before he could even be considered for parole much less actually being granted parole.


Deliberating upon the issue of whether or not you should choose the death penalty for [CLIENT’S NAME] is obviously of tremendous significance.  The law requires me to carefully instruct you on the rules governing how you must go about making this decision.  The fact that the law requires me to spend more time instructing you on the rules governing the death-sentence option than on the life in prison options should not be taken to mean that you are somehow being directed to impose the death penalty.


In order for you to decide whether the death penalty should be imposed on [CLIENT’S NAME], you must decide whether the State has proved to each one of you beyond a reasonable doubt that the aggravating circumstance outweighs all of the mitigating factors.  


Reasonable doubt is present when, after you have carefully considered and compared all the evidence, you cannot say you are firmly convinced that the aggravating circumstance of which the [CLIENT’S NAME] was found guilty outweighs the mitigating factors.  Reasonable doubt is a doubt based on reason and common sense.  Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evidence is open to some possible or imaginary doubt.  Proof beyond a reasonable doubt is proof of such character that an ordinary person would be willing to rely and act upon it in the most important of his or her own affairs.  


[CLIENT’S NAME] has been convicted of two counts of Aggravated Murder, each of which has an aggravating circumstance specification.  The penalty for each count must be determined separately.  Only the aggravating circumstance related to a given count may be considered and weighed against all of the mitigating factors in determining the penalty for that count.

The aggravating circumstance that you shall consider as to Count One is that this offense was part of a course of conduct involving the purposeful killing of two persons.  The aggravating circumstance that you shall consider as to Count Two is that this offense was part of a course of conduct involving the purposeful killing of two persons.


The aggravated murder in Count One itself is not an aggravating circumstance. You may only consider the aggravating circumstance that was just described to you and which accompanied the aggravated murder.  The same applies to Count Two.  The nature and circumstances of the crime are not aggravating circumstances.

I have used the term “mitigating factors.”  You are bound by law under your oath as jurors to consider mitigating factors in this case and to assign to them whatever weight you deem appropriate.


Mitigating factors are factors about an individual or an offense that weigh in favor of a decision that a life sentence rather than a death sentence is appropriate.  Mitigating factors are factors that lessen the moral culpability or diminish the appropriateness of a death sentence.  Mitigating factors neither excuse nor justify the underlying Aggravated Murder.  Rather, mitigating factors are those things which, in fairness and mercy, weigh against sentencing [CLIENT’S NAME] to death.  


You must consider all of the mitigating factors presented to you.  Mitigating factors include, but are not limited to, the history, character and background of the [CLIENT’S NAME], [ADD SPECIFIC MITIGATING FACTORS UNDER (B)(1) THROUGH (B)(6) THAT APPLY; ADD “NATURE AND CIRCUMSTANCES OF THE OFFENSE” ONLY IF YOU ARE ARGUING THAT MITIGATING FACTS CAN BE FOUND IN THE UNDERLYING CRIME, WHICH ISN’T ALWAYS THE CASE], and any other factors that weigh in favor of a sentence other than death.  This means you are not limited to the specific mitigating factors that have been described to you.


The nature and circumstances of the offenses you considered during the first phase of this trial may not be considered or used to aggravate or weigh in favor of imposing death.  The only part of the first phase of this trial that you can consider now as an “aggravating circumstance” is the specification you found when you returned a guilty verdict on the Aggravated Murder count of the indictment.  [CONSIDER LISTING THE SPECIFICATIONS AGAIN HERE TO CLARIFY THE LIMITATIONS ON WHAT THE “AGGRAVATING CIRCUMSTANCE” CONSIST OF DURING THE MITIGATION PHASE.]

“Residual doubt” is a mitigating factor.  Residual doubt is that measure of doubt that may linger even though you have been convinced beyond a reasonable doubt of [CLIENT’S NAME]’s guilt as to the underlying Aggravated Murder.  The definition of reasonable doubt itself includes the concept that “reasonable doubt is not mere possible doubt, because everything relating to human affairs is open to some possible or imaginary doubt.”  You were not required to hold the State to the standard of proof beyond all possible doubt.  Nor were you required to be one hundred percent convinced before you returned a guilty verdict during the first phase of this trial.  Therefore, if any of you harbor some residual doubt about [CLIENT’S NAME]’s guilt of the underlying Aggravated Murder or of the aggravating circumstance specification, you should consider this residual doubt as a mitigating factor weighing against the death penalty for [CLIENT’S NAME].


Mercy is also a mitigating factor that weighs against voting for the death penalty if, in your individual judgment, you conclude that this factor makes death the inappropriate sentence for [CLIENT’S NAME].


The procedure that you must follow in arriving at your verdict in this phase of the trial is prescribed by law, and in this regard, you shall consider all of the testimony and evidence relevant to the aggravating circumstance [CLIENT’S NAME] was found guilty of committing and mitigating factors raised at both phases of the trial, the statement of [CLIENT’S NAME] and final arguments of counsel.  You shall then decide whether the State of Ohio proved beyond a reasonable doubt that the aggravating circumstance outweighs the mitigating factors present in this case.


The opening statements and the final arguments of counsel are designed to assist you, but they are not evidence. While the arguments of counsel are not evidence in this case, the law permits you to consider the arguments of counsel to the extent that they are relevant to the sentence that should be imposed upon (insert name of defendant).


Some of the evidence and testimony that you considered in the trial phase of this case may not be considered in this sentencing phase. For purposes of this proceeding, only that evidence admitted in the trial phase that is relevant to the aggravating circumstance(s) and to any of the mitigating factors is to be considered by you. You will also consider all of the evidence admitted during this sentencing phase.


It is the quality of the evidence regarding an aggravating circumstance and the mitigating factors that must be given primary consideration by you.  The quality of the evidence may or may not be the same as the quantity of evidence; that is, the number of witnesses or exhibits presented in this case.


You must not speculate as to why the court sustained an objection to any question or what the answer to such question might have been. You may not draw any inference or speculate on the truth of any suggestion included in a question that was not answered.


You are the sole judges of the facts, the credibility and reliability of the witnesses and the weight of the evidence. To weigh the evidence, you must consider the credibility and the reliability of the witnesses . You will apply the tests of truthfulness and reliability which you apply in your daily lives. These tests include the appearance of each witness upon the stand; his or her manner of testifying; the reasonableness of the testimony; the opportunity he or she had to see, hear and know the things concerning which he or she testified; his or her accuracy of memory; frankness or lack of it; intelligence; interest and bias, if any; together with all the facts and circumstances surrounding the testimony. Applying these tests, you will assign to the testimony of each witness such weight as you deem proper. You are not required to believe the testimony of any witness simply because he or she was under oath. You may believe or disbelieve all or any part of the testimony of any witness. It is your province to determine what testimony is worthy of belief and what testimony is not worthy of belief.

[SELECT BETWEEN THE TWO FOLLOWING PARAGRAPHS DEPENDING 
ON WHETHER CLIENT GAVE TESTIMONY / UNSWORN STATEMENT]

The (testimony) (statement) of the defendant is to be weighed by the same rules that apply to other witnesses. 


It is not necessary that the defendant take the witness stand or make a statement. The defendant has a constitutional right not to testify or make a statement. The fact that the defendant did not testify or make a statement must not be considered for any purpose.

[USE FOLLOWING THREE PARAGRAPHS IF EXPERTS TESTIFIED]

Generally a witness may not express an opinion. However, a person who follows a (profession) (special line of work) may express his/her opinion because of his/her education, knowledge and experience. Such testimony is admitted for whatever assistance it may provide.


Questions have been asked in which (an) expert witness(es) (was) (were) permitted to assume that certain facts were true and to give an opinion based upon such assumption. You must decide whether the assumed facts, upon which the expert(s) based his/her opinion, are true. If any assumed fact was not established, you will determine its effect upon the opinion of the expert(s).


As with other witnesses, upon you alone rests the duty of deciding what weight should be given to the testimony of the expert(s). In deciding its weight, you may take into consideration his/her skill, experience, knowledge, veracity, familiarity with the facts of this case, and the usual rules for testing credibility and deciding the weight to be given to testimony.


You must consider separately each of the two Counts and deliberate upon the appropriate sentence for each Count.  When considering each Count, the single aggravating circumstance must be weighed against all of the mitigating factors during your deliberations.  In other words, you cannot weigh the aggravating circumstance against each discreet mitigating factor.  Rather, you must weigh the aggravating circumstance for each Count separately against the collective weight of all of the mitigating factors.

Any one of the mitigating factors standing alone, or all of the mitigating factors combined, may be sufficient to support a sentence of life imprisonment if the aggravating circumstance for each count does not outweigh the mitigating factors beyond a reasonable doubt.  


If the weight of the aggravating circumstance(s) and mitigating factors are equal then you must proceed to consider the life sentence alternatives.


It is not necessary that the members of the jury unanimously agree on the existence of a mitigating factor before that factor can be weighed by any juror against the aggravating circumstance.  The question of whether a factor exists as mitigation in this case is up to each individual juror to decide for herself or himself.  It is also up to each juror to decide for himself or herself how much weight any particular mitigating factor deserves.


You are not required to unanimously find that the State failed to prove that the aggravating circumstance outweighs any or all mitigating factors before considering one of the life sentence alternatives.  A solitary juror can reject the death penalty if he or she concludes that the aggravating circumstance does not outweigh the mitigating factors beyond a reasonable doubt.

It is not necessary that you first unanimously reject the death verdict before you consider a life in prison verdict.  If you do not unanimously agree upon a death verdict, then all of you must move on to consider the life imprisonment options.  If you disagree you should not change your vote merely to reach a unanimous decision or to be congenial.


If one or more jurors find that the aggravating circumstance does not outweigh the mitigating factors, you must then deliberate on which of the three life sentences to impose on  [CLIENT’S NAME].  Your verdict on which of the three life sentences to impose must be unanimous.  If you cannot agree on which of the three life sentences to impose, you shall then inform the Court by a note that you are unable to agree. 

If all twelve of you find that the State of Ohio proved beyond a reasonable doubt that an aggravating circumstance [CLIENT’S NAME] was guilty of committing is sufficient to outweigh all of the mitigating factors in this case, then you shall impose a sentence of death upon [CLIENT’S NAME].


If you return a death verdict, you should do so as if your death verdict is absolute and with the understanding that it means that [CLIENT’S NAME] will be executed.


There are three situations that would require you to reject a death verdict and choose one of the three life imprisonment verdicts.  The first situation is if all of you agree that the aggravating circumstance does not outweigh the mitigating factors beyond a reasonable doubt.  The second situation is if all of you agree that that the weight of the aggravating circumstance equals the weight of the mitigating factors—if the evidence is in equal balance, then you must reject a death verdict.  The third situation is if even one of you rejects the decision to return a death verdict—if you are not unanimously in favor of a death verdict, then you must all move on to choose one of the three life imprisonment sentences.


If you find that the State of Ohio has failed to prove beyond a reasonable doubt that an aggravating circumstance [CLIENT’S NAME] was guilty of committing is sufficient to outweigh the mitigating factors present in this case, then it will be your duty to decide which of the following life sentence alternatives should be imposed:  the sentence of life imprisonment with no parole eligibility until twenty-five full years of imprisonment have been served; the sentence of life imprisonment with no parole eligibility until thirty full years of imprisonment have been served; or life imprisonment without the possibility of parole for the rest of [CLIENT’S LIFE].

[MODIFY THE FOLLOWING RE: VERDICT FORMS TO FIT THE NUMBER OF DEATH-ELIGIBLE COUNTS UPON WHICH THE JURORS WILL DELIBERATE, THE NUMBER OF SPECIFICATIONS ATTACHED TO EACH COUNT]

You will have four verdict forms in your possession during your deliberations in the jury room. I will read these four verdict forms in precisely the same order as my previous instructions were presented to you. You are not to make any inference from the order in which I read these forms to you. 


(1) We, the jury, being duly impaneled and sworn, do hereby find that the aggravating circumstance that the defendant was found guilty of committing, does not outweigh the mitigating factors presented in this case by proof beyond a reasonable doubt.  We therefore unanimously find that the sentence of life imprisonment without parole eligibility for twenty-five full years should be imposed upon [CLIENT’S NAME].


(2) We, the jury, being duly impaneled and sworn, do hereby find that the aggravating circumstance that the defendant was found guilty of committing, does not outweigh the mitigating factors presented in this case by proof beyond a reasonable doubt.  We therefore unanimously find that the sentence of life imprisonment without parole eligibility for thirty full years should be imposed upon CLIENT’S NAME].

(3) We, the jury, being duly impaneled and sworn, do hereby find that the aggravating circumstance that the defendant was found guilty of committing, does not outweigh the mitigating factors presented in this case by proof beyond a reasonable doubt.  We therefore unanimously find that the sentence of life imprisonment without the possibility of parole should be imposed upon CLIENT’S NAME].

(4) We, the jury, being duly impaneled and sworn, do hereby find that the aggravating circumstance that the defendant was found guilty of committing, does outweigh the mitigating factors presented in this case by proof beyond a reasonable doubt.  We therefore unanimously find that the sentence of death should be imposed upon CLIENT’S NAME].

To render a verdict, all twelve jurors must agree and sign the particular verdict form. When all twelve jurors agree upon a verdict, all twelve jurors will sign the appropriate verdict form in ink and inform the bailiff. The bailiff will then return you to the courtroom.


Should you be unable to reach a verdict after complete and full deliberations, you shall advise the court accordingly in writing. You will then receive further instructions from the court.

During deliberations, you must not be influenced by any consideration of sympathy or prejudice. It is your duty to carefully weigh the evidence, to decide all disputed questions of fact, to apply the instructions of the court to your findings, and to render your verdict accordingly. In fulfilling your duty, your efforts must be to arrive at a just verdict. Consider all the evidence and make your finding with intelligence and impartiality, and without bias, sympathy or prejudice. If, during the course of the trial, the court said or did anything that you consider an indication of the court's view on the facts, you are instructed to disregard it. 


Your initial conduct upon entering the jury room is a matter of importance. It is not wise to immediately express a determination to insist upon a certain verdict because, if your sense of pride is aroused, you may hesitate to change your position even if you decide that you are wrong. Consult with one another. Consider each other's views and deliberate with the objective of reaching an agreement, if you can do so without disturbing your individual judgment. Each of you must decide this case for yourselves, but you should do so only after a discussion and consideration of the entire case with your fellow jurors. Do not hesitate to change an opinion, if convinced it is wrong. However, you should not surrender honest convictions or beliefs in order to be congenial or to reach a verdict solely because of the opinion of the other jurors.


If during your deliberations you have a question it should be discussed in the privacy of your jury room. It should not reflect the status of your deliberations. It should be reduced to writing so that there will be no misunderstanding as to what you request. It should then be delivered to the bailiff who will submit it to the court.

The foreperson, whom you previously selected, may continue in that capacity or you may elect someone entirely different for this phase of the proceedings. The foreperson will make sure that your discussions are orderly and that each juror has an opportunity to discuss the case and to cast his or her vote. Otherwise, the authority of the foreperson is the same as any other juror.


I will place in your possession the exhibits and the four verdict forms. The foreperson will retain possession of the exhibits and the verdict forms and return them to the courtroom when you have reached a verdict. These are the only exhibits you may consider. Until your verdict has been announced in open court, you are not to disclose to anyone else the status of your deliberations or the nature of your verdict.


Deliberation should take place only when all twelve jurors are in the jury deliberation room together. Should any one juror absent himself or herself at any time, all deliberations must cease until all twelve jurors are together in the jury deliberation room.


Once deliberations begin in this sentencing phase, all alternate jurors will be excused from further service. However, you are not to discuss this case with anyone or each other or tell anyone how you would have voted until after the jury has returned its verdict. At that time you will be released from this requirement and you may then discuss your verdict and deliberation with others but are not required to do so. 


You will be sequestered during your deliberations in the sentencing phase of this case. It is impossible for the court to determine the length of time that your deliberations will take. Take that time which you believe to be appropriate to thoroughly and carefully review all of the evidence and other information provided to you. The rules to be followed during sequestration will be identical to the rules which were followed by you during the trial phase of this case.
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