DEFENDANT’S MOTION FOR WRITTEN JURY INSTRUCTIONS AND
AN OPPORTUNITY TO REVIEW THEM BEFORE THE JURY IS INSTRUCTED


Defendant requests that this Court order that the jury instructions for the culpability phase, and if necessary, the mitigation phase, will be reduced to writing.  Counsel for the parties should be provided a reasonable opportunity to review those jury instructions and lodge objections before the jury is instructed at either phase. 
MEMORANDUM IN SUPPORT


Given the complexities of the culpability phase and, if necessary, the mitigation phase, defense counsel cannot effectively represent Defendant’s interests by lodging appropriate objections to proposed jury instructions without reviewing the Court’s proposed instructions in writing in advance.  With adequate time to review, counsel for Defendant and the State will be able to more efficiently and effectively determine which instructions, if any, to object to and can set forth specifically the “matter to which he objects and the grounds of his objection.”  Ohio R. Crim. P. 30.


The Ohio Supreme Court has held that whenever a defendant has an objection to a jury instruction, “Crim. R. 30 places upon the defendant the responsibility to object . . . ‘stating specifically the matter to which he objects and the ground of his objection.’  Failure to object deprives the defendant of the right to assign as error the failure.”  State v. Parra, 61 Ohio St. 2d 236, 238 (1980) (quoting State v. Roberts, 48 Ohio St. 2d 221, 225 (1976)).

Defendant is entitled to an advance review of this Court’s written jury instructions in order to his constitutional guarantees of effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

Defendant requests that this Court order that the jury instructions in this case be reduced to writing and made available for adequate review by the State and defense counsel.
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