DEFENDANT’S MOTION TO RECORD ALL SIDEBAR PROCEEDINGS


Defendant respectfully moves this Court to order that all sidebar proceedings conducted in connection with this case be recorded by stenographic means.  The reasons for this motion are set forth more fully in the accompanying memorandum.

MEMORANDUM IN SUPPORT

Sidebar discussions of various issues commonly occur during the course of any trial.  These sidebar discussions often involve important matters like reasons for objections, rulings, and proffers.  Because this is a capital case, the Court must make a record of all trial court proceedings, including sidebar discussions, in order to ensure that there is a complete record for review during any potential appellate proceedings.  


Without a complete record, Defendant could not exercise the right to appeal in any meaningful or effective way.  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  The Ohio Supreme Court has held that “Article I, Section 16 of the Ohio Constitution requires that a defendant in a capital case be afforded a complete, full, and unabridged transcript of all proceedings against him so that he may prosecute an effective appeal.”  State ex rel. Spirko v. Judges of Court of Appeals, Third Appellate Dist., 27 Ohio St. 3d 13, 18, 501 N.E.2d 625, 627 (1986).  In Spirko, the court also took note of the extensive line of cases from the United States Supreme Court emphasizing a criminal defendant’s constitutional right to effective appeal.  Id. at 18, n.5 (citing Evitts, 469 U.S. 387 (establishing the right to effective assistance of appellate counsel); Proctor v. Warden, 435 U.S. 559 (1978) (vacating an appellate judgment because its summary review was based on an inapposite case and statute); Bounds v. Smith, 430 U.S. 817 (1977) (guaranteeing adequate libraries and other supplies for prisoners who desire to prepare and file appeals and post-conviction actions); Gardner v. California, 393 U.S. 367 (1969) (guaranteeing indigents a free transcript for appeal purposes); Entsminger v. Iowa, 386 U.S. 748 (1967) (nullifying an appellate judgment where defense counsel had filed only a partial record with the court); Anders v. California, 386 U.S. 738 (1967) (invalidating an appellate judgment where the attorney failed to prepare a brief on the ground that there was no merit to the appeal); Douglas v. California, 372 U.S. 353 (1963) (guaranteeing the assistance of counsel on the first appeal as of right); Draper v. Washington, 372 U.S. 487 (1963) (finding that a trial court's judgment that an appeal is frivolous does not satisfy the constitutional right to effective appellate review); Burns v. Ohio, 360 U.S. 252 (1959) (compelling the clerk of this court to accept appeal petitions from indigents without the payment of filing fees); Eskridge v. Washington State Bd. of Prison Terms & Paroles, 357 U.S. 214 (1958) (guaranteeing indigents a free transcript for appeal purposes); Griffin v. Illinois, 351 U.S. 12 (1956) (same).  Trial counsel must ensure that the record of every stage of the proceedings is complete.  2003 ABA Guidelines 10.7(B)(2).  A complete, accurate trial transcript by means of stenographic recording is the most appropriate way for this Court to ensure that Defendant’s rights as guarnteed by the Ohio and Federal Constitutional are properly protected.  


Failure to accurately and completely record all sidebar proceedings would undermine Defendant’s constitutional rights to appeal any adverse findings or rulings made during unrecorded sidebar proceedings.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20. 
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