DEFENDANT’S MOTION FOR A STENOGRAPHIC RECORD

OF ALL COURT PROCEEDINGS IN THIS CASE

Defendant respectfully moves this Court to order all court proceedings conducted in connection with this case be recorded by stenographic means

MEMORANDUM IN SUPPORT

Stenographic recording of trial proceedings is the most accurate means of recording what occurs during trial.  Electronic recordings, when transcribed, far too frequently contain numerous inaudible instances caused by speakers talking too far from microphones or when two or more people speak at once.  See, e.g., State v. Depew, 38 Ohio St. 3d 275, 278, 528 N.E.2d 542, 548 (1988) (noting the electronically recorded record contained 261 instances where the transcript contains the entries “inaudible,” “no audible response,” or “unclear”).  Stenographers ensure that such errors do not occur by stopping people who talk too fast, too quietly, or at the same time as another person.


This Court must utilize the most accurate means of recording the trial proceedings in order to ensure that a complete record is made for purposes of a potential appeal.  Without a complete record, Defendant could not exercise the right to appeal in a meaningful or effective way.  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  The Ohio Supreme Court has held that “Section 16, Article I of the Ohio Constitution requires that a defendant in a capital case be afforded a complete, full, and unabridged transcript of all proceedings against him so that he may prosecute an effective appeal.”  State ex rel. Spirko v. Judges of Court of Appeals, Third Appellate Dist., 27 Ohio St. 3d 13, 18, 501 N.E.2d 625, 627 (1986).  Spirko took note of the extensive line of cases from the United States Supreme Court emphasizing a criminal defendant’s constitutional right to effective appeal.  Id. at 18, n.5 (listing cases); see also 2003 ABA Guidelines 10.7(B)(2) (trial counsel must ensure that the record of every stage of the proceedings is complete). 

There is an anomaly in Ohio’s rules of procedure that relates to the presence or absence of a stenographer in a capital trial.  If convicted and sentenced to death for an offense on or after January 1, 1995, defendants have the right to appeal directly to the Ohio Supreme Court; for an offense pre-dating January 1, 1995, defendants have the right to appeal first to the District Court of Appeals.  Ohio Const. art IV, §§ 2(B)(2)(c) and 3(B)(2); O.R.C. § 2953.07(B).  Those who appeal to the district appellate courts have a right to a stenographic recording of their trial proceedings.  Ohio R. App. P. 9(A) (“In all capital cases the trial proceedings shall include a written transcript of the record made during the trial by stenographic means.”).  Those who appeal directly to the Ohio Supreme Court have a right to a transcription of electronically recorded trial proceedings.  Ohio S. Ct. Prac. R. XIX, § 3(B)(1).  Thus, capital defendants sentenced for offenses committed on or after January 1, 1995, apparently do not have a right under these rules to have their trials recorded by a stenographer.  Id.; C.P. Sup. R. 11.  To the extent that these rules differ by arbitrarily giving only one set of capital defendants the right to stenographic recording as a function of the date of the offense, they run afoul of the constitutional guarantees of equal protection, due process, and protection from arbitrary, cruel and unusual punishment in capital cases.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  This constitutional pitfall can be readily avoided simply by requiring stenographic recording of all capital trial proceedings.  Regardless of the date of the offense, stenographic transcription of all proceedings before this Court conducted in connection with Defendant’s capital case will protect Defendant’s Ohio and Federal Constitutional rights

As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion.  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

Defendant respectfully moves this Court to order all court proceedings conducted in connection with this case be recorded by stenographic means.
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