DEFENDANT’S MOTION FOR ALL MOTIONS TO BE HEARD ON THE RECORD

Defendant respectfully requests that this Court hear all motions, both oral and written, on the record before ruling.  

MEMORANDUM IN SUPPORT


Defendant faces charges of aggravated murder with death penalty specifications.  “Section 16, Article I of the Ohio Constitution requires that a defendant in a capital case be afforded a complete, full, and unabridged transcript of all proceedings against him so that he may prosecute an effective appeal.”  State ex rel. Spirko v. Judges of Court of Appeals, Third Appellate Dist., 27 Ohio St. 3d 13, 18, 501 N.E.2d 625, 629 (1986).  In order for Defendant’s transcript to be complete, all motions and legal proceedings must be included.  Therefore, this Court should hear all motions on the record.  

Counsel respectfully suggests that this Court set one or more dates for motions hearings.  This is within this Court’s discretion, under Ohio R. Crim. P. 12(F).  During those hearings, the parties could provide oral arguments for motions that do not require the taking of evidence.  In addition to providing Defendant with a complete record, this procedure would  facilitate the full and fair adjudication of all motions.  It would allow both parties to address any of the Court’s concerns that were not addressed in the written motions and memoranda contra.  

The United States Supreme Court “[has] emphasized before the importance of reviewing capital sentences on a complete record.”  Dobbs v. Zant, 506 U.S. 357, 358 (1993).  Defendant is entitled to a complete record to vindicate State and Federal Constitutional guarantees of effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 10, 16, and 20. 


As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

Defendant is entitled to a complete record, including all motions and legal proceedings.   
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT’S MOTION FOR ALL MOTIONS TO BE HEARD ON THE RECORD 

#277880/M8
PAGE  
2

