DEFENDANT’S MOTION TO SEVER WEAPON UNDER DISABILITY COUNTS;

OR, IN THE ALTERNATIVE, TO ALLOW DEFENDANT TO WAIVE JURY AND HAVE THE COURT DECIDE THOSE COUNTS


Defendant respectfully moves this Court for an order severing the Counts charging him with Having a Weapon Under Disability in violation of ORC 2929.13.  In the alternative, Defendant moves this Court to accept his limited jury waiver on these counts.  

MEMORANDUM IN SUPPORT


This motion is made under Ohio R. Crim. P. 14, which requires the trial court to order a separate trial of various counts where it appears a defendant will be prejudiced by the joinder of the counts.  Here, Defendant will be prejudiced by presenting the jurors with evidence of his prior conviction that would be inadmissible but for the Weapon Under Disability (WUD) charge and the fact a prior conviction is an element of that offense.  Presenting the WUD charge to the jurors operates as an vehicle for the State to admit character evidence of “prior bad acts” and a prior conviction that would otherwise be inadmissible (unless Defendant testified).


As a general evidentiary rule in Ohio, evidence of bad character and prior bad acts of the defendant is impermissible.  Evidence Rule 404(A)(1) provides “[e]vidence of a person's character or a trait of  character is not admissible for the purpose of proving  action in conformity therewith.”  Specifically regarding prior convictions, 404(B) provides “Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Improper introduction of evidence of “bad acts and bad character” deny a defendant his “due process right to a fair trial.”  State v. Johnson, 71 Ohio St. 3d 332, 339, 341 (1994).
Severing the WUD counts, or in the alternative permitting Defendant to waive his right to a jury trial on these counts, will not impact judicial resources and will not alter the presentation of the State’s case.  It will, however, allow this trial to proceed without the prejudicial impact of impermissible character evidence being brought to the jury’s attention.  Failing to sever the WUD charge will prejudice Defendant and violate his rights to a fair trial, due process, and freedom from cruel and unusual punishment guaranteed by the Ohio and United States Constitutions.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  

Assuming, arguendo, that this requested procedure itself does not emanate directly from clear constitutional provisions, as the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  
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