COUNSEL’S MEMORANDUM FOR THE COURT

REGARDING THE ROLE OF STANDBY COUNSEL

Defendant has exercised his right to represent himself, which raises the question:  What is standy counsel’s role?


The issue here is not whether Defendant has a right to represent himself – that has long since been settled.  See Faretta v. California (1975), 422 U.S. 806; compare Indiana v. Edwards (2008), 128 S. Ct. 2379 (when, unlike here, a defendant suffers from a serious mental illness, the trial court can deny him the right of self-representation).  Rather, the issue is how to define the role of standby counsel after Defendant exercises his right of self-representation.

Standby counsel should not be relegated to the role of a silent observer seated in the back of the courtroom whether or not the jury’s in the room.  The United States Supreme Court flatly rejected this position long ago:  “[T]he appearance of a pro se defendant's self-representation will not be unacceptably undermined by counsel's participation outside the presence of the jury…. [W]e believe that a categorical bar on participation by standby counsel in the presence of the jury is unnecessary.”  McKaskle v. Wiggins (1984), 468 U.S. 168, 179, 182.  What the McKaskle Court said in conclusion applies with compelling force to Defendant:

Faretta affirmed the defendant's constitutional right to appear on stage at his trial. We recognize that a pro se defendant may wish to dance a solo, not a pas de deux. Standby counsel must generally respect that preference. But counsel need not be excluded altogether, especially when the participation is outside the presence of the jury or is with the defendant's express or tacit consent. The defendant in this case was allowed to make his own appearances as he saw fit. In our judgment counsel's unsolicited involvement was held within reasonable limits.
Id. at 187-88.

Standby counsel can (and, constitutionally, should) participate to the extent that he advances Defendant’s goals without undermining Defendant’s actual control of the case, or the jurors’ perception that Defendant controls his own fate.
1.
Request for Proactive Standby Counsel.

Defendant has a constitutional right to have standby counsel seated at defense table for ease of consultation; to have standby counsel actively assist Defendant in navigating courtroom protocol and procedure, including evidentiary and constitutional matters related to admitting or objecting to the admission of evidence; and to advocate on the record with respect to procedural matters as long as standby counsel’s actions neither undercut the reality nor the perception of Defendant’s control of his defense.  As long as Defendant is given the right to control his own defense, and his right to have his trial conducted in the jurors’ presence in a manner consistence with the perception that he is controlling his own defense, then standby counsel can proactively engage issues as long as both Defendant and standby counsel avoid acting in a manner consistent with a co-counsel or hybrid counsel relationship.

While it clear that Defendant is not entitled to hybrid counsel, it is equally clear that standby counsel is not a potted plant.  Standby counsel need not and should not sit mute in the back of the courtroom, unable to actively consult with Defendant or, when necessary, speak on record to advance Defendant’s legal and procedural goals in ways he himself is unable to do for want of a lawyer’s training.  Standby counsel must sit at table to ensure compliance with the basic rules of procedure.  

Defendant’s decision to represent himself does not license him to ignore basic rules of procedure and decorum.  Nor does it license State’s counsel to take advantage of his status in order to avoid compliance with evidentiary and other rules that govern a fair trial.  

Defendant has a constitutional right to represent himself and to assistance from standby counsel.  To make both of those rights meaningful, standby counsel must be in a position to ensure that the State’s lawyers do not ignore rudimentary evidentiary rules and axiomatic constitutional rules that guarantee, at minimum, procedural fairness at trial.

2.
Legal Support for Proactive Standby Counsel.

Both the United States and the Ohio Supreme Courts authorize this Court to grant standby counsel a proactive role in Defendant’s trial.

A.
Ohio Supreme Court

The Ohio Supreme Court ruled that, “In Ohio, a criminal defendant has the right to representation by counsel or to proceed pro se with the assistance of standby counsel.”  State v. Martin (2004), 103 Ohio St. 3d 385; 2004 Ohio 5471, syl. para. 1 (emphasis added).  “Assistance of standby counsel” must mean something beyond stationing standby in the back of the courtroom, which prevents Defendant from timely, contemporaneous consultations, and prevents standby from ensuring timely objections are lodged.  

Assuming arguendo that Martin’s holding is not mandated by the Sixth Amendment of the United States Constitution, it is protected by the federal constitutional right to Due Process.  Once the right to assistance of standby counsel is recognized in Ohio, it cannot be arbitrarily truncated.  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  U.S. Const. Amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 10, 16, and 20.


Martin relied on Faretta v. California (1975), 422 U.S. 806, 835 n. 46, which said:  "Of course, a State may -- even over objection by the accused -- appoint a 'standby counsel' to aid the accused if and when the accused requests help, and to be available to represent the accused in the event that termination of the defendant's self-representation is necessary."  In order to meaningfully “aid the accused if and when the accused requests help,” standby counsel should be at defense table both to facilitate communication with Defendant and to minimize trial disruptions otherwise caused if constant recesses are needed to permit consultation.

One year after Faretta, the Ohio Supreme Court decided State v. Gibbons (1976), 45 Ohio St.2d 366, the precise holding of which concerned what constitutes a proper waiver of the right to counsel in the exercise of the Faretta right of self-representation.  In its discussion, Gibbons quoted at length, without criticism, from the rules laid down by the trial court for standby counsel’s role.  Although that trial court did not seat standby at counsel table, it was clear that standby counsel was expected to serve an active role in providing advice when asked by defendant, and to assume control if defendant changed his mind:
"THE [TRIAL] COURT: You [defense counsel] will sit on the side of the courtroom available to Mr. Gibson to answer any questions he may have on procedure, evidence, rules of evidence, or any other questions he may have as to his rights in the course of this trial. You will not participate in the trial unless the Defendant requests you to participate, and in the same line along with your change of clothes that I mentioned earlier, Mr. Gibson, I have had this occur before during my time on the bench where defendants chose to represent themselves and part way through the trial changed their minds. I want to advise you if at any time you change your mind, Mr. Patricoff will at that time be ready to step in and begin at any time during the trial from beginning to end. Mr. Patricoff will pick up at that point and do whatever he is able to do on your behalf if you change your mind. Nobody is going to make you change your mind. I am simply advising you you have a right to do so.
Id. 374-75.


Martin and Gibbons authorize this Court to permit standby counsel to assume the role described in Section One above.  That proactive role falls short of serving as “co-counsel” or “hybrid counsel.”  See State v. Thompson (1987), 33 Ohio St.3d 1, 6-7).  But it is not accurate to say that the rule against “hybrid representation,” like a magical talisman, relegates standby counsel to a subservient role devoid of rendering meaningful assistance. 

B.
United States Supreme Court.

Nine years after Faretta, the United States Supreme Court addressed the role of standby counsel in a case where the convicted defendant, who had represented himself, argued that standby counsel’s involvement, both before the jury and the bench, violated his Faretta right.  McKaskle v. Wiggins (1984), 465 U.S. 168.  That case involved standby counsel who proactively counseled defendant; raised objections and issues before the jury; and argued issues to the trial court outside the jury’s presence – at times in heated contest with the pro se defendant’s position.  McKaskle found that standby counsel had not violated defendant’s Faretta rights.  If standby’s proactive conduct against a defendant’s wishes is acceptable, then it is all the more so true that when a defendant wants standby’s proactive, contemporaneous assistance, it must be granted.  McKaskle is instructive for the lengths is goes to discuss the details of standby counsel’s proactive, on-record engagement both in front of and outside the jury’s presence, and at times both for and against the pro se defendant’s stated position  

In Defendant’s trial, as long as standby counsel’s participation does not eclipse Defendant’s role of self-representation, standby must be permitted to assist Defendant in contending with matters related to the fundamental fairness of the trial proceedings and to courtroom procedures.  As the McKaskle Court said:
Faretta rights are also not infringed when standby counsel assists the pro se defendant in overcoming routine procedural or evidentiary obstacles to the completion of some specific task, such as introducing evidence or objecting to testimony, that the defendant has clearly shown he wishes to complete. Nor are they infringed when counsel merely helps to ensure the defendant's compliance with basic rules of courtroom protocol and procedure. In neither case is there any significant interference with the defendant's actual control over the presentation of his defense. The likelihood that the defendant's appearance in the status of one defending himself will be eroded is also slight, and in any event it is tolerable. A defendant does not have a constitutional right to receive personal instruction from the trial judge on courtroom procedure.  Nor does the Constitution require judges to take over chores for a pro se defendant that would normally be attended to by trained counsel as a matter of course. Faretta recognized as much. "The right of self-representation is not a license to abuse the dignity of the courtroom. Neither is it a license not to comply with relevant rules of procedural and substantive law." 422 U.S., at 835, n. 46. 

Accordingly, we make explicit today what is already implicit in Faretta: A defendant's Sixth Amendment rights are not violated when a trial judge appoints standby counsel -- even over the defendant's objection -- to relieve the judge of the need to explain and enforce basic rules of courtroom protocol or to assist the defendant in overcoming routine obstacles that stand in the way of the defendant's achievement of his own clearly indicated goals. Participation by counsel to steer a defendant through the basic procedures of trial is permissible even in the unlikely event that it somewhat undermines the pro se defendant's appearance of control over his own defense.

At Wiggins' trial a significant part of standby counsel's participation both in and out of the jury's presence involved basic mechanics of the type we have described -- informing the court of the whereabouts of witnesses, supplying Wiggins with a form needed to elect to go to the jury at the punishment phase of trial, explaining to Wiggins that he should not argue his case while questioning a witness, and so on. See Record 9, 11-12, 45, 50, 69, 191, 206, 232, 251, 254, 255, 391, 393, 396, 404, 406, 471. When Wiggins attempted to introduce a document into evidence, but failed to mark it for identification or to lay a predicate for its introduction, counsel, at the trial court's suggestion, questioned the witness to lay an appropriate predicate, and Wiggins then resumed his examination. Id., at 293-296. Similarly, the trial judge repeatedly instructed Wiggins to consult with counsel, not with the court, regarding the appropriate procedure for summoning witnesses. Id., at 204-205, 207-208, 248, 272, 395, 396, 402.
3.
Conclusion

Standby counsel contends that this Court should permit him to be actively and meaningfully involved in assisting Defendant during trial.
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