DEFENDANT’S MOTION TO PROHIBIT ANY REFERENCES TO

THE FIRST PHASE OF THESE PROCEEDINGS AS THE “GUILT PHASE”


Defendant respectfully moves this Court for an order in limine to prohibit the State and the Court from referring to the first phase of this bifurcated proceeding as the “guilt phase,” or to otherwise use the word “guilt” as a descriptor for that part of these proceedings at which Defendant is adjudicated guilty or not guilty.  Instead, the fist of the two parts of the bifurcated trial should be called the “trial phase.”

MEMORANDUM IN SUPPORT


The Ohio and United States Constitutions guarantee every criminal defendant the right to a fair trial.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  The presumption of innocence is a basic component of the fundamental right to a fair trial.  Coffin v. United States, 156 U.S. 432, 453 (1895).  “The principle that there is a presumption of innocence in favor of the accused is the undoubted law, axiomatic and elementary, and its enforcement lies at the foundation of the administration of our criminal law.”  Id.  The Ohio Supreme Court has held that “[f]airness of course requires an absence of actual bias in the trial of cases.  But, our system of law has always endeavored to prevent even the probability of unfairness.  To perform its high function in the best way ‘justice must satisfy the appearance of justice.’”  State v. Lane, 60 Ohio St. 2d 112, 114-15, 397 N.E.2d 1338, 1340 (1979) (quoting Offutt v. United States, 348 U.S. 11, 14 (1954)).  


Capital cases are, by constitutional mandate, bifurcated proceedings.  First, the issue of guilt must be adjudicated.  If the accused is found guilty of a capital offense, then the jury enters a second evidentiary phase, to adjudicate the appropriate punishment.  


The jury’s role in sentencing convicted capital defendants is unique in Ohio’s criminal jurisprudence.  As a result, trial courts are required to explain the proceedings to the venire and to explore the potential jurors’ opinions on the death penalty.  If the State or this Court refers to the first phase as the “guilt” phase, layperson jurors would naturally infer that the question of Defendant’s guilt is a forgone conclusion, leaving only the issue of punishment.


The specific words that lawyers and judges use in court have a powerful impact on the jury.  It is contradictory and confusing to ask laypersons to apply a “presumption of innocence” during the “guilt” phase.  Great care must be taken to define and differentiate the two phases of a capital trial.  


The alternative would enhance that “probability of unfairness” and undermine the “appearance of justice.”  Lane, 60 Ohio St. 2d at 114-15, 397 N.E.2d at 1340 (citation omitted).  It would contravene not only Defendant’s presumption of innocence, but also his right to a fair trial, effective assistance of counsel, equal protection of the laws, and all of the other substantive and procedural rights that apply with greatest possible vigor in a capital trial.  And as the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).    


Therefore, Defendant moves this Court for an order in limine to prevent references to “guilt phase” or the use of the word “guilt” to define the first phase of this capital proceeding.  Instead, Defendant suggests that the first phase be defined as and referred to as the “trial phase,” and the second phase be referred to as the “mitigation phase.” 
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