DEFENDANT’S MOTION TO HAVE REASONS FOR DEFENSE

OBJECTIONS AND REASONS FOR OVERRULING

DEFENSE OBJECTIONS PLACED ON THE RECORD

Defendant respectfully moves this Court to order that the reasons for defense objections and the reasons for overruling them be placed on the record.  The reasons in support of this motion are set forth more fully in the accompanying memorandum.

MEMORANDUM IN SUPPORT


Adequate, effective representation of an accused in a capital case must include a complete record of every step and every event at the trial level in the event that the accused is convicted and sentenced to death.  If that occurs, then the defendant’s right to appeal cannot be fully and fairly adjudicated without a complete record of the trial-court proceedings.  Ohio Const. art. IV § 2(B)(2)(c); O.R.C. §§ 2929.05, 2953.02.  See also Evitts v. Lucey, 469 U.S. 387 (1985); Douglas v. California, 372 U.S. 353 (1963); State ex rel. Spirko v. Court of Appeals, 27 Ohio St. 3d 13, 501 N.E.2d 625 (1986).  2003 ABA Guidelines 10.8(B)(2).

Defense counsel is obligated by Ohio R. Evid. 103(A)(1) to place the basis for their objections on the record.  If they fail to do so and the Defendant is convicted, then on appeal only “plain error” will be recognized.  “Plain error” is a higher standard of review which has the effect of diminishing Defendant’s rights to challenge errors on appeal.  Between counsels’ obligation to object and the “plain error” rule lies the obvious reality that the thoroughness of judicial review of objections at both the trial level and on appeal is commensurate with the degree to which counsel and the trial court articulate the basis for raising and resolving the objections.  

In effect, Defendant cannot constitutionally be burdened with the duty to object, but denied the opportunity to explain the basis therefore and to receive a detailed ruling from this Court.  Defendant is entitled to no less by the State and Federal Constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  Ohio has established rules for raising and ruling on objections.  Assuming arguendo that this requested procedure itself does not emanate directly from clear constitutional provisions, as the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a defendant’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05. 
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