INSERT REFERENCE TO INDICTMENT
AND SOME SPECIFIC REASONS WHY CLIENT WOULD BE 

PREJUDICED BY JOINDER BASED ON YOUR FACTS
DEFENDANT’S MOTION FOR RELIEF FROM PREJUDICIAL JOINDER


Defendant respectfully moves this Court to grant him relief under Ohio R. Crim. P. 14 and the Ohio and United States Constitution from the prejudicial joinder of [INSERT REFERENCE TO THE COUNTS OF YOUR CLIENT’S INDICTMENT]
MEMORANDUM IN SUPPORT


This motion is made under Ohio R. Crim. P. 14, which requires the trial court to order a separate trial of various counts where it appears a defendant will be prejudiced by the joinder of the counts.  Defendant asserts undue prejudice will result from the joinder of the multiple counts contained in the indictment because:


(1)
The presentation of different factual situations relating to the different counts is complex and will confuse the trier of fact at Defendant’s expense;

(2)
The defenses to the disparate allegations may differ in such a manner as to confuse the trier of fact and undermine the strength of what may be conflicting or competing defenses and/or means of creating reasonable doubt by confronting the State’s evidence against Defendant in the discrete counts;


(3)
Defendant’s right to a fair and impartial trial on each set of counts that addresses discrete alleged offenses will be denied if the State is permitted to present, to a single trier of fact, evidence on all of the counts that would not be admissible if the offenses were tried separately.  This prejudices Defendant’s constitutional, statutory, and procedural rights to due process and a fair trial; 


(4)
In a joint trial, Defendant’s right to a fair trial and right to remain silent as to each set of counts would be jeopardized and unconstitutionally burdened if Defendant elects to testify in defense of one discrete offense but exercise the right to remain silent with respect to the other unconstitutionally conjoined offenses, a decision implicitly and unconstitutionally impaired by the de facto joinder of the counts contained in the indictment; and

(5)
Defendant’s right to be free of arbitrary, cruel, and unusual punishment—with respect to all counts and in particular the capital counts contained in the indictment—will be violated unless this Court grants relief from the prejudicial joinder of the offenses stacked against Defendant in the indictment.


At minimum, this Court must conduct an evidentiary hearing to adjudicate the matters put at issue in this motion.  If the State believes joinder is fair, then it must present evidence in support of that contention to this Court in an adversarial hearing.  Without such a hearing, the State will benefit by the unfair advantage gained by the fact that it enjoyed unilateral control of the grand jury proceeding that yielded the multi-count indictment at issue—a proceeding bereft of either judicial oversight or adversarial testing.

Forcing the defendant to face both capital charges and the discrete non-capital counts contained in the indictment would violate his rights to a fair trial, effective assistance of counsel, and the right to confront the State’s case.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  Ohio’s statutory, procedural, and case law jurisprudence governing the adjudication of severance motions effectuates these constitutional rights and requires this Court conduct an evidentiary hearing and then to relieve Defendant from prejudicial joinder.  Assuming, arguendo, that this requested procedure itself does not emanate directly from clear constitutional provisions, as the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

This Court should relieve Defendant from prejudicial joinder.
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