DEFENDANT’S MOTION FOR A CHANGE OF VENUE

Defendant, through counsel, respectfully requests that this Court change the venue for this case in order to ensure that Defendant receives a fair trial before a jury untainted by pre-trial publicity.  Defendant will supplement this motion as necessary with what will no doubt be additional voluminous and prejudicial media coverage of his pretrial proceedings.

MEMORANDUM IN SUPPORT


Ohio Rev. Code Ann. § 2901.12(K) and Ohio R. Crim. P. 18 create procedures for changing venue in order to ensure an impartial trial.  A change of venue is necessary in this case because extensive and ongoing pretrial publicity makes it presumptively impossible to seat an impartial jury in this County.   

[IF YOU HAVE COPIES OF MEDIA COVERAGE, OR INTERNET SITES TO COVERAGE AT THE TIME YOU FILE THIS MOTION, THEN ATTACH AS MANY AS POSSIBLE AND EITHER ITEMIZE THEM IN THE BODY OF THE MOTION, OR GIVE A CASE-SPECIFIC DESCRIPTION OF THE EXHIBITS.]

Were this Court to hold an evidentiary hearing on Defendant’s motion to change venue, Defendant, through counsel, represents that he could adduce evidence that would detail matters relevant to the full and fair adjudication of this Motion, evidence that would consist of proof of media saturation and the demographics that characterize the venire pool in this county.


In Irvin v. Dowd, 366 U.S. 717, 725-28 (1961), the Supreme Court of the United States held that the defendant’s right to an impartial jury was denied by a presumption of prejudice arising from extensive pretrial publicity.  The Court found a presumption of prejudice despite the sincerity of the jurors who stated that they could be “fair and impartial” to the defendant.  Id. at 728.  In Irvin, the viewpoint of the community was revealed by the media’s pretrial coverage.  Id. at 725.  The media painted Irvin as a person of especially bad character, due to his prior criminal record and status as parole violator.  Id.  Further accounts noted that Irvin confessed and offered to plead guilty to avoid the death penalty.  Id. at 725-26.  The Court found that the “force of this continued adverse publicity caused a sustained excitement and fostered a strong prejudice among the people of Gibson County.”  Id. at 726.  See also Sheppard v. Maxwell, 384 U.S. 333, 352-53 (1966) (presumed prejudice from pretrial publicity on totality of circumstances); Rideau v. Louisiana, 373 U.S. 723, 725-27 (1963) (defendant denied due process without change of venue after confession was televised).


The premium on impartiality is nowhere greater than in a capital case where a jury must choose between life imprisonment and death if they find the accused guilty of capital murder.  See Morgan v. Illinois, 504 U.S. 719, 726-28 (1992) (jurors must be impartial with respect to culpability and punishment in a death penalty case).  A biased juror is unable to apply the facts to the law and deliberate under the constitutionally required burden of proof.  See In re Winship, 397 U.S. 358 (1970).  The trial judge has a “duty to protect [the accused] from [this type of] inherently prejudicial publicity . . . .” that renders the jury unfair in its deliberations.  Sheppard, 384 U.S. at 363.  Whether it is or is not likely that the Defendant would be convicted in another venue is irrelevant.  The right to a fair and impartial jury is fundamental.  The denial of that right is a structural error that is never harmless.  See Arizona v. Fulminante, 499 U.S. 279, 290 (1991).  
Because this is a capital case, changing the venue is the only way to vindicate Defendant’s State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence against him, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.  Death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S. 280 (1976).  Assuming arguendo that Ohio’s procedures for changing venue do not emanate directly from clear constitutional provisions, nevertheless, “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution – and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a defendant’s “life” interest (protected by the “life, liberty and property” language in the Due Process Clause) is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a distinct “life” interest protected by the Due Process Clause in capital cases above and beyond liberty and property interests).


The self-evident conclusion is that this County has been so saturated with the facts underlying this case that it is impossible for Defendant to receive a fair trial before a jury composed of impartial persons who learn of the case only through the evidence properly admitted during trial.  Therefore, this Court should grant the instant Motion.
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