DEFENDANT’S MOTION TO BE HEARD EX PARTE ON THE ISSUE
OF APPROPRIATING FUNDS FOR CONSULTING DEFENSE EXPERTS

Defendant moves this Court to issue an order authorizing defense counsel to approach the Court ex parte regarding the appropriation of funds to obtain the assistance of consulting experts to assist counsel in the effective investigation and preparation of Defendant’s case.
MEMORANDUM IN SUPPORT

Defendant should be granted the right to approach this Court ex parte to explain why it is reasonably necessary for this Court to authorize funds for Defendant to retain consulting experts.  If granted, this Court could record the ex parte proceedings, and keep those recordings, along with any pleadings, sealed in a separate file until the trial-level proceedings terminate, at which point the matters under seal could either be placed in the public record with the Clerk of Courts, or maintained under seal for appellate review.

Ohio law requires the court to fund experts “reasonably necessary” for either phase of a capital trial.  State v. Mason, 82 Ohio St. 3d 144, 694 N.E.2d 932 (1998), syllabus; State v. Jenkins, 15 Ohio St. 3d 164, 473 N.E.2d 264 (1984), syl. para. 4; Ohio Rev. Code § 2929.024; C.P. Sup. R. 20 § IV(D).  See also Chambers v. Mississippi, 410 U.S. 284, 294, 302 (1973), Ake v. Oklahoma, 470 U.S. 68, 76-77 (1985), and Britt v. North Carolina, 404 U.S. 226, 227 (1971) (“[T]he State must, as a matter of equal protection, provide indigent prisoners with the basic tools of an adequate defense or appeal, when those tools are available for a price to other prisoners.”).  By definition, in order to satisfy the “reasonably necessary” standard, defense counsel must disclose what would otherwise be information protected by the attorney client privilege and the work-product doctrine.  An ex parte proceeding between the Court and defense counsel is the only way to serve the twin mandates of provide necessary experts and protecting privileged information.

The general prohibition against ex parte proceedings is derived from the due process guarantee that no judicial action that may affect a right of an adverse party will be taken unless the party has been given notice and an opportunity to defend.  Therefore, in order for the prohibition against ex parte proceedings to apply, a right of the absent party must be at risk.


Not every proceeding in a criminal case puts the rights of the State at risk.  The Ohio Criminal Rules recognize that certain situations call for ex parte proceedings.  See Ohio R. Crim. P. 45(D).  To determine whether a particular subject can be addressed ex parte, the Court should consider if any right of the State, the absent party, would be affected.  

The rights of the State are not implicated in a determination of whether to grant defense counsel funds for assistance.  The State has no right to know the trial strategies and defenses Defendant chooses to explore.  Moreover, the State has no right to have a say in whom the defense chooses to employ as an expert anymore than the defense has the right to object to whom the State employs as an expert.  However, this Court must know that Defendant is seeking funds for experts because he is indigent and must obtain funds from this Court. 


If the State did have a right to know when the defendant hires an expert witness, notice of this fact would be required prior to the hiring of an expert in every case by all parties.  Non-indigent defendants would be required to notify the prosecutor prior to hiring any expert.  Conversely, the State would be required to notify the defense prior to using any expert in assembling its case.  The State has never been required to do this.
This Court has the authority to control all proceedings.  O.R.C. § 2945.03.  This Court should be guided by federal court practice.  In federal criminal prosecutions, the defendant is permitted to proceed ex parte for purposes of seeking funding for experts.  See 18 U.S.C. § 3006A(e)(1).  “[T]he manifest purpose of requiring that the inquiry be ex parte is to insure that the defendant will not have to make premature disclosure of his case.”  Marshall v. United States, 423 F.2d 1315, 1318 (9th Cir. 1970) (citations omitted).  Ex parte proceedings, in which the defendant must prove a reasonable necessity for an expert, are needed to protect his rights against self-incrimination and the effective assistance of counsel.
The initial process of seeking funds ex parte creates poses no unfair burden on the State.  After investigating and preparing the defense with the assistance of consulting experts funded ex parte, if Defendant determines that an expert will testify for the defense, defense counsel will place that expert’s name on the defense witness list, which will subject the expert to the standard rules governing expert witnesses.  The decision to identify an expert as a witness would convert the expert from the status of “consulting” to “testifying.”  

Unless and until defense counsel make that decision, they contend that the work of the consulting defense experts will remain protected by the attorney-client privilege and the attorney work-product doctrine.  See Pope v. Texas, 207 S.W.3d 352 (2006) (discusses at length the jurisprudence distinguishing "consulting" and "testifying" experts, and holding the privilege protects “consulting” experts); Richey v. Mitchell, 395 F.3d 660, 686-687 (2005), reversed sub nom on other grounds, Bradshaw v. Richey, 546 U.S. 74 (2006) (had defense in an Ohio capital trial not listed expert on witness list, prosecution could not have called the expert as a State witness).  The State has no right nor valid interest in piercing the attorney-client privilege or work-product protections.
As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  Permitting ex parte proceedings like the ones requested here is just such a measure. 
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