DEFENDANT’S MOTION IN LIMINE TO PROHIBIT VICTIM-IMPACT
EVIDENCE DURING THE TRIAL AND, IF NECESSARY, THE MITIGATION PHASE

Defendant moves this Court to prohibit the State from introducing victim-impact evidence during the trial and/or the mitigation phase, whether that evidence is intentionally or unintentionally offered through the testimony of prosecution witnesses who may become emotional in ways that (however understandable) imperil Defendant’s constitutional and statutory rights.
MEMORANDUM IN SUPPORT


Defendant requests this Court to deem inadmissible any “victim-impact” testimony from any of the State’s witnesses.


Given the nature of the injuries to the victim, it is likely that some prosecution witnesses will be emotional during their testimony.  No matter how understandable that is on a human level, the law requires strict control of emotional expressions that equal “victim impact” evidence in violation of Defendant’s constitutional and statutory rights in a capital trial.  Beyond that, in any criminal case, the court must guard against emotional testimony that has the effect of appealing to the sympathy of jurors in ways that violate the strict rules governing criminal trials. Jurors are instructed not to vote based on sympathy.  To give that instruction real meaning, this Court cannot allow the admission of evidence by words or demeanor that appeals to sympathy by virtue of emotionality.

Defendant asserts that the prohibition against “victim-impact” testimony during capital proceedings, coupled with the basic prohibition of prejudicial evidence, requires a ruling in limine strictly limiting testimony to matters descriptive of events put at issue in the indictment.  Defendant reserves the right to supplement this Motion with additional facts if and when they become known.

A.
"Victim-Impact" Evidence Prohibited at Mitigation Phase.


Long ago, the Ohio Supreme Court held that it is error for the State to introduce victim-impact evidence during the penalty phase in support of a death sentence.  State v. White, 15 Ohio St. 2d 146, 239 N.E.2d 65 (1968) at syl. para. 2.  The court has had numerous occasions to revisit this issue and has consistently reaffirmed its position that Ohio law prohibits the admission of victim-impact evidence in capital sentencing proceedings.  State v. Post, 32 Ohio St. 3d 380, 383-84, 513 N.E.2d 754, 758 (1987); State v. Huertas, 51 Ohio St. 3d 22, 24, 553 N.E.2d 1058, 1062, cert. granted Ohio v. Huertas, 498 U.S. 807 (1990), cert. dismissed, 498 U.S. 336 (1991); State v. Loza, 71 Ohio St. 3d 61, 82, 641 N.E.2d 1082, 1105 (1994) (“reliance upon victim-impact evidence in arguing for the death penalty is improper and constitutes error ... .”); State v. Fautenberry, 72 Ohio St. 3d 435, 650 N.E.2d 878 (1995).


In Post, the court held that since Ohio Rev. Code Ann. § 2929.03(D)(1) does not “expressly authorize” the consideration of victim-impact evidence, it is error to admit it through a pre-sentence report during the penalty phase.  32 Ohio St. 3d at 383-84, 513 N.E.2d at 758.  According to Post, even though a defendant requests a pre-sentence report, which can only be prepared upon the defendant’s initiative, it may not include victim-impact statements because the capital sentencing statute does not explicitly provide for their inclusion.  Id.  See State v. Campbell, 69 Ohio St. 3d 38, 630 N.E.2d 339 (1994) (pre-sentence reports may only be prepared at the capital defendant’s request).


Developments in federal constitutional law holding that victim-impact evidence is not per se inadmissible do not affect Ohio’s edicts to the contrary.  See Payne v. Tennessee, 501 U.S. 808, 827 (1991) (evidence of a victim’s character and of the impact of the victim’s death on his or her survivors is not per se inadmissible based on the Eight Amendment).
  Neither Payne nor any other case has ever erased the fundamental principle that states may grant greater protections than those required by the federal constitution.


Ohio has chosen to grant greater protections by prohibiting victim-impact evidence in capital cases.  Furthermore, the fact that the Ohio Legislature declined opportunities to allow victim-impact evidence in capital cases confirms the vitality of this prohibition.  In 1996, the General Assembly significantly revised the entire criminal code.  Now, the capital sentencing statute includes the sentencing options of life without parole, life without parole for twenty-five years, and life without parole for thirty years.  O.R.C. § 2929.03(D)(3)(a).  However, well after the decision in Payne v. Tennessee, the General Assembly chose not to include consideration of victim-impact evidence in the capital sentencing procedure.  Likewise, when amending the Victim’s Rights Act in 1996, the Legislature increased the victim’s role in sentencing for non-capital offenses.  Nonetheless, in capital cases, it remains the law that “specific statute[s] governing the procedure in a case involving a capital offense ... supersede[] the provisions of th[e] [Victim’s Rights Act].”  O.R.C. § 2930.19(D).


O.R.C. § 2929.03(D)(1) plays a key role in guiding the sentencer’s discretion.  It does not permit the sentencer to consider victim-impact evidence when determining whether to sentence the defendant to death.  Only where a sentencer’s discretion has been properly guided is the death penalty constitutionally permissible.  Jurek v. Texas, 428 U.S. 242, 273-74 (1976).

B.
Victim-Impact Evidence Prohibited at Trial Phase.


Victim-impact evidence is excluded from Ohio capital trials “because it is irrelevant and immaterial to the guilt or innocence of the accused and the penalty to be imposed.  The principal reason for the prejudicial effect is that it serves to inflame the passion of the jury with evidence collateral to the principal issue at bar.”  White, 15 Ohio St. 2d at 151, 239 N.E.2d at 70.


In Fautenberry, the Ohio Supreme Court acknowledged that evidence which relates directly to the circumstances of the crime may be relevant and admissible, even though it could also be characterized as victim-impact evidence.  Fautenberry, 72 Ohio St. 3d at 440, 650 N.E.2d at 883-884.  However, although victim-impact evidence may be relevant to some fact in issue, it may still be excluded if its probative value is outweighed by the danger of unfair prejudice.  Ohio R. Evid. 403(A).  See, e.g., Conover v. Oklahoma, 933 P.2d 904, 919-920 (Okla. 1997) (victim-impact evidence must be relevant and not outweighed by unfair prejudice); Smith v. State, 919 S.W.2d 96, 102 (Tex. Crim. Ct. 1996) (as the victim-impact evidence was not related to the circumstances of the offense or necessary for rebuttal, it was irrelevant).  As Justice Souter stated: “[I]n each case there is a traditional guard against the inflammatory risk, in the trial judge’s authority and responsibility to control the proceedings consistently with due process, on which ground defendant’s may object and, if necessary appeal.”  Payne, 501 U.S. at 836 (Souter, J. concurring).  


The introduction of victim-impact evidence during Defendant’s trial would only serve to inflame the jury and expose Defendant to unfair prejudice.  This Court must guard against testimony that may prejudice Defendant’s right to a fair and dispassionate trial by jury.


Assuming arguendo the exclusion of victim impact evidence does not emanate directly from clear constitutional provisions, nevertheless, “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution - and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a defendant’s “life” interest (protected by the “life, liberty and property” language in the Due Process Clause) is at stake in the proceeding. Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a distinct “life” interest protected by the Due Process Clause in capital cases above and beyond liberty and property interests).  Death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S. 280 (1976).  

Therefore, Defendant requests this Court to prohibit the State from introducing victim-impact evidence during the trial and penalty phases of the capital trial.

� Payne overruled portions of Booth v. Maryland, 482 U.S. 496 (1987) and South Carolina v. Gathers, 490 U.S. 805 (1989).  However, Payne left intact the constitutional prohibition against admitting evidence of the victim’s family members’ characterizations and opinions of the crime, of the defendant, and of the appropriate sentence.  501 U.S. at 830 n.2; id. at 835 n. 1 (Souter, J. ad Kennedy, J., concurring).


� Although White was decided before the advent of bifurcated culpability and sentencing phases, its pronouncements on the perils of victim-impact evidence apply today with equal force.
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