DEFENDANT’S MOTION IN LIMINE TO

EXCLUDE PHOTOGRAPHS OF THE DECEASED


Defendant moves this Court to conduct a pre-trial hearing to preview the State’s photographs of the deceased and issue an order in limine limiting if not preventing the State from admitting any gruesome photographs into evidence. 
MEMORANDUM IN SUPPORT


Defendant asks this Court to conduct a pre-trial hearing to determine the admissibility of photographs pursuant to Ohio R. Evid. 104.  At that hearing, Defendant will demonstrate the matters described generally herein, which should result in a ruling that very few, if any, of the photographs can be admitted into evidence at trial.


Trial courts have discretion to determine whether photographs are admissible for some valid evidentiary purpose.  State v. Maurer, 15 Ohio St. 3d 239, 265, 473 N.E.2d 768, 791 (1984).  Although a photograph is gruesome, it is admissible if it has probative value which is not outweighed by the danger of prejudice to the defendant. Id. at 266, 473 N.E.2d at 793.  This standard was affirmed in State v. Biros, 78 Ohio St. 3d 426, 678 N.E.2d 891 (1997).  The Ohio Supreme Court has voiced its displeasure with the admission of ”excessive photographic evidence.”  State v. Morales, 32 Ohio St. 3d 252, 259, 513 N.E.2d 267, 274 (1987). In Morales the Court stated “[w]e strongly caution judicious use of this type of evidence so that any question of probative value, as compared to cumulative, repetitious and prejudicial effects, will be avoided.”  Id. at 259, 513 N.E.2d at 275.


The standard for admission of photographic evidence in capital cases is much stricter than that laid down under Ohio R. Evid. 403 for other legal proceedings.  Ohio R. Evid. 403 provides as follows:

(A)
Exclusion Mandatory.  Although relevant, evidence is not admissible if its probative value is substantially outweighed by the danger of unfair prejudice, of confusion of the issues, or of misleading the jury.

(B)
Exclusion Discretionary.  Although relevant, evidence may be excluded if its probative value is substantially outweighed by considerations of undue delay, or needless presentation or cumulative evidence.

For mandatory exclusion in non-capital cases, the danger of prejudice must “substantially” outweigh the probative value of the photographic evidence.  This test for non-capital cases essentially requires the opponent of the evidence to show by a clear and convincing standard of proof that the prejudicial impact of the proposed evidence outweighs its probative value.


By contrast, in a capital case the scales are calibrated along the lines of a preponderance of the evidence test requiring only that the opponent of the evidence show that the prejudicial impact simply outweighs the probative value of the evidence:

[t]o be admissible in a capital case, the probative value of each photograph must outweigh the danger of prejudice to the defendant and additionally, not be repetitive or cumulative in nature *** if the probative value does not, in a simple balancing of the relative values, outweigh the danger of prejudice to the defendant, the evidence must be excluded.

Morales, 32 Ohio St. 3d at 258, 513 N.E.2d at 274 (emphasis added).  Altering the standard of admissibility in a capital defendant’s favor comports with the United States Supreme Court’s longstanding principle that more process and more protections are due in capital cases because of the finality of the ultimate penalty of death.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a distinct “life” interest protected by the Due Process Clause in capital cases above and beyond liberty and property interests); Lockett v. Ohio, 438 U.S. 586 (1978); Woodson v. North Carolina, 428 U.S. 280 (1976).

The hallmark of the Maurer/Morales standard is that photographic evidence (1) must have some probative value; and (2) if it has probative value it is nonetheless inadmissible if the prejudicial impact outweighs its probative value in a simple balancing test.  In this case, The State’s pictures fail to pass muster on the predicate “probative” requirement.  Assuming, arguendo, that the pictures contain something of probative value for the State’s case, that minimal value readily falls to the enormous prejudicial impact these photographs would have on the jurors.


The display to the jurors or the admission of these gruesome photographs will be inflammatory and jeopardize Defendant’s right to a fair trial because of the significant risk that the jury will base their decision on emotional grounds which play no valid part in a criminal prosecution.  The effect, then, would be to violate Defendant’s constitutional rights to due process, a fair trial, the right to confront evidence, and the right to be free from arbitrary, cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.
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