DEFENDANT’S MOTION IN LIMINE TO PROHIBIT

THE PREJUDICIAL DISPLAY OF TANGIBLE THINGS 
AND/OR PHOTOGRAPHS DURING TRIAL


Defendant respectfully moves this Court for an order, in limine, that the State be ordered to keep all exhibits and extraneous materials, whatever their nature or form, outside the presence and view of the jury until such time that the exhibits or extraneous materials are admitted into evidence.  Additionally, Defendant requests that this order extend to prohibit the constant display of the exhibits or extraneous materials during the trial even if items are admitted into evidence before the State rests.  
MEMORANDUM IN SUPPORT


Defendant is constitutionally guaranteed a fair trial before an impartial jury.  Georgia v. McCollum, 505 U.S. 42, 57 (1992); U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  The presumption of innocence is a basic component of the fundamental right to a fair trial.  See Coffin v. United States, 156 U.S. 432, 453 (1895) (the principle that there is a presumption of innocence in favor of the accused is the undoubted law, axiomatic and elementary, and its enforcement lies at the foundation of the administration of our criminal law).  The Ohio Supreme Court has held that “[f]airness of course requires an absence of actual bias in the trial of cases.  But our system of law has always endeavored to prevent even the probability of unfairness.  But to perform its high function in the best way ‘justice must satisfy the appearance of justice.’”  State v. Lane, 60 Ohio St. 2d 112, 114-15, 397 N.E.2d 1338, 1340 (1979) (quoting Offutt v. United States, 348 U.S. 11, 14 (1954)).  The Defendant seeks to ensure that these guarantees are not undermined by asking this Court to prohibit (1) the State from displaying exhibits or extraneous materials in the presence of view of the jury until such time as they are admitted into evidence; and (2) prohibiting the gratuitous display of items that, even after being admitted, are not being actively used during the examination of a particular witness.  Otherwise, the presence of evidentiary items will certainly distract the jurors.  The constant display of these items will unfairly and disproportionately amplify their importance.  Given the gruesome nature of the evidence that the State is certain to attempt to admit, having this evidence constantly before the jurors, it will most certainly undermine the Defendant’s constitutional rights to a full and fair adjudication of the offense charged.


The Ohio Rules of Evidence provide additional justification for granting the Defendant’s request herein.  Specifically, Ohio R. Evid. 103(C) provides that jury trials will be conducted “so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.”  


In addition, Ohio R. Evid. 104(C) provides for hearings on the admission of confessions, any other matters where justice requires, be conducted outside the jury’s presence.  Both of these provisions seek to preserve a defendant’s constitutional right to a fair trial by prohibiting contamination of the jury decision-making process by exposure to exhibits and testimony that may not be accepted into evidence.   See Ohio R. Evid. 103(C), Comment.


Ohio R. Evid. 103(C) is aimed at preventing inadmissible evidence from intruding into the eventual jury deliberations “by any means.”  If the jury were to hear or see that which is ultimately found inadmissible, such error would represent an abuse of discretion in balancing the interests of justice required under Evid. R. 104(C).  A juror could not erase from his or her memory exhibits viewed in the courtroom regardless of their technical admission or exclusion.  As the Ohio Supreme Court recognized, the failure to insulate the jury from improper influence could constitute grounds for reversal if the error is held prejudicial.  State v. Hipkins, 69 Ohio St. 2d 80, 83, 430 N.E.2d 943, 945-946 (1982).  In view of the risks of jeopardizing a defendant’s constitutional rights by allowing the jury to hear testimony or see exhibits on a preliminary matter, the safer course is for the Court to conduct such hearings outside the jury’s presence.  Weissenberger, Ohio Evidence, § 104.11 (1997 ed.).


As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  Therefore, Defendant respectfully requests that this Court issue an order in limine prohibiting the prejudicial display of exhibits.
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