DEFENDANT’S MOTION TO EXCLUDE ANY EVIDENCE RELATING

TO OTHER CRIMES, WRONGS OR ACTS

Defendant, through counsel, respectfully moves this Court for an order prohibiting the State from admitting any evidence of other alleged misconduct involving criminal convictions, alleged criminal conduct or any other ongoing investigations for which Defendant is not indicted in the instant case.

MEMORANDUM IN SUPPORT


Improperly admitted evidence of other crimes, wrongs or bad acts frequently results in the reversal of criminal convictions.  Defendant brings this Motion for the purpose of avoiding the prejudice worked by admitting this type of evidence, whether its admission be intentional (i.e., part of the State’s theory of prosecution) or inadvertent but correctable (i.e., State witnesses blurting things out during trial that they can and should be admonished against).  The importance of this presumptive prohibition cannot be overstated; thus, Defendant files this motion now, and will supplement it as further facts become available when the State fully complies with its discovery duties.


The State may attempt to introduce evidence alleging that Defendant committed acts of misconduct, or is currently a suspect in ongoing investigations, other than those for which he was indicted in this case.  The State may argue that such facts are admissible under Ohio Rev. Code Ann. § 2945.59 as proof of Defendant’s motive, intent, absence of mistake, or scheme with respect to the alleged perpetration of aggravated murder.  In this case, evidence of other acts of misconduct is in fact inadmissible under O.R.C. § 2945.59 and Ohio R. Evid. 404(B).  Even if tangentially relevant to the instant case, such evidence must be excluded under Ohio R. Evid. 403 and 404 because it would be unfairly prejudicial to Defendant.


The general, common law rule is that the State may not present evidence of a different, independent offense or bad act for the purpose of showing that he committed the offense charged.  State v. Hector, 19 Ohio St. 2d 167, 174-175, 249 N.E.2d 912, 916-917 (1969).  The principal reason for prohibiting evidence of other bad acts is that it tends to draw away the minds of the jurors from the crime which they are trying, to excite prejudice, and mislead jurors.  Knight v. State, 54 Ohio St. 365, 43 N.E. 995 (1896).  Under the State and Federal Constitutions, a defendant can only be expected to face the accusations of the indictment and with respect to those, retains a presumption of innocence.  State v. Whiteman, 119 Ohio St. 285, 164 N.E. 51 (1928). 


There are limited exceptions to this rule, see O.R.C. § 2945.59 and Ohio R. Evid. 404(B), which must be strictly construed against the State.  State v. Broom, 40 Ohio St. 3d 277, 281-282, 533 N.E.2d 682, 689-690 (1988) (“Because R.C. 2945.59 and Evid. R. 404(B) codify an exception to the common law with respect to evidence of other acts of wrongdoing, they must be construed against admissibility, and the standard for determining admissibility of such evidence is strict.”). None of the exceptions apply to Defendant’s case so as to permit the State to introduce this type of evidence – at least without demonstrating out of the presence of the jury that any claimed exception justifies the admission of the evidence at issue.  See Ohio R. Evid. 104.


Ohio Rev. Code Ann. § 2945.59 has been called a “similar acts” statute.  This description, however, is misleading.  As the Ohio Supreme Court has noted:

Nowhere do the words ‘like’ or ‘similar’ appear in the statute.  Prosecutors and trial courts should be particularly aware that evidence of other acts of a defendant is admissible [pursuant to R.C. 2945.59] only when it ‘tends to show’ one of the matters enumerated in *** [that] statute and *** when it is relevant to *** [prove the defendant's guilt] of the offense in question.  Such evidence is admissible, not because it shows that the defendant is crime prone, or even that he has committed an offense similar to the one in question, but in spite of such facts. *** Burson, supra, at 158, 67 O.O. 2d at 175, 311 N.E.2d at 528.
State v. DeMarco, 31 Ohio St. 3d 191, 194, 509 N.E.2d 1256, 1259 (1987). 


Evidence of other bad acts is only admissible when it proves one of the exceptions enumerated in the rule, and when that exception is relevant to an issue in the case.  State v. Hector, 19 Ohio St. 2d 167, 249 N.E.2d 912 (1969).  Although other acts evidence may fall under one of the exceptions, it must first be deemed relevant, that is, tending to make the existence of any fact of consequence more probable than not in accordance with Ohio R. Evid. 401.  Further, even if relevant, under Ohio R. Evid. 403(B), the evidence must be excluded if its probative value is outweighed by the danger of unfair prejudice.  As the Ohio Supreme Court cautioned in State v. Schaim, 65 Ohio St. 3d 51, 59, 600 N.E.2d 661, 668 (1992):

The admissibility of other acts evidence is carefully limited because of the substantial danger that the jury will convict the defendant solely because it assumes that the defendant has the propensity to commit criminal acts, or deserves punishment regardless of whether he or she committed the crime charged in the indictment.  

The State has the burden of demonstrating relevancy and that the act does not pertain to propensity and conforming conduct.  Weissenberger’s Ohio Evidence, Section 404.23.


In only two discrete situations can other acts evidence be introduced on the issue of identity. The first situation is where the other acts are inextricably intertwined with the crime charged.  State v. Lowe, 69 Ohio St. 3d 527, 531, 634 N.E.2d 616, 619 (1994).  The second situation is where the other acts prove identity through evidence of a modus operandi of the crime charged.  Id.  Such acts must be similar to the crime charged, and so unique that “it provides a behavioral fingerprint which, when compared to the behavioral fingerprints associated with the crime in question, can be used to identify the defendant as the perpetrator.”  Id.  In Lowe, evidence that the defendant had tied up some girls and masturbated in front of them was not appropriate other acts evidence of identity in a trial for murder of the girls.  The Ohio Supreme Court declared:  “[W]e must be careful when considering evidence as proof of identity to recognize the distinction between evidence which shows that a defendant is the type of person who might commit a particular crime and evidence which shows that a defendant is the person who committed a particular crime.”  Id. at 530, 634 N.E.2d at 619 (emphasis in original).


Evidence which shows that the defendant is the type of person who would commit the crime charged is inadmissible under O.R.C. § 2945.59 and Ohio R. Evid. 404(B).  The danger of a jury convicting the defendant because it believes the defendant has a propensity to commit crime “is particularly high when the other acts are very similar to the charge offense, or of an inflammatory nature.”  Schiam, 64 Ohio St. 3d at 59, 600 N.E.2d at 668.  Thus, according to Weissenberger, the issue of admissibility of the other acts under Ohio R. Evid. 404(B), “always turns upon whether the extrinsic act is relevant in a way that does not capitalize upon the forbidden inference of the first sentence of Evid. R. 404(B).” Weissenberger's Ohio Evidence, Section 404.30.


Defendant is indicted for aggravated murder.  The State bears the burden of demonstrating that any prior acts, wrongs, or uncharged misconduct are relevant to the material elements of the crime charged.  To permit the State to admit evidence of any prior acts which are unrelated in both nature and degree to the offense charged violates the defendant’s rights to a fair trial by impermissibly allowing the jury to decide defendant's guilt and sentence, not on the specific facts, but rather on the defendant’s propensity to commit crime.  State v. Mann, 19 Ohio St. 3d 34, 37, 482 N.E.2d 592, 596 (1985).


Admission of other bad acts is similarly prohibited under Ohio Evid. R. 401, 402 and 403.  Any evidence of the defendant’s other acts of misconduct are wholly irrelevant to this case.  It does not have any tendency to make the existence of any fact that is of consequence to the determination of the defendant’s guilt or innocence or appropriate sentence more or less probable than it would be otherwise.  Further, even if tangentially relevant on a particular issue, the danger of unfair prejudice far outweighs the probative value of such evidence, and therefore, it must be prohibited.  See e.g., Old Chief v. United States, 519 U.S. 172, 185 (1997).  (“[T]here can be no question that evidence of the name or nature of [a] prior offense generally carries a risk of unfair prejudice to the defendant.”)


The admission of other acts evidence is grounds for reversal where there is a reasonable possibility that the testimony erroneously admitted contributed to the defendant's conviction.  State v. Lytle, 48 Ohio St. 2d 391, 403-404, 358 N.E.2d 623, 630-631, vacated on other grounds, Lytle v. Ohio, 438 U.S. 910 (1978).  In light of the serious nature of the charges in this case, the admission of any other acts evidence would more than likely contribute to Defendant’s conviction and sentence and thereby violate his constitutional, statutory, and procedural rights.  This Court cannot countenance the mere mention of this evidence before the jury even if an objection is sustained – this is truly one bell that cannot be unrung once heard by the jurors.


The improper admission or even mention made of this evidence in a capital case would violate Defendant’s State and Federal constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the state’s evidence against Defendant, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, IX and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16 and 20.  Ohio has established the statutes and rules of evidence implicated herein to effectuate Defendant’s fundamental rights to a fair trial and to freedom from arbitrary and capricious convictions and punishments.  Assuming arguendo that these protections themselves do not emanate directly from clear constitutional provisions, nevertheless, “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution – and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  


The statutes  and rules prohibiting “other bad acts” play an important role in safeguarding and effectuating Defendant’s Federal and Ohio Constitutional rights to effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a defendant’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  

For the above reasons, Defendant requests that this Court exclude any evidence relating to other acts, wrongs, or uncharged misconduct.  In the alternative, the Court should conduct a pre-trial evidentiary hearing, at which the State would be required to prove that any evidence in this presumptively forbidden category satisfies one of the limited exceptions for admission.

5

