DEFENDANT’S MOTION IN LIMINE REGARDING
THE INADMISSIBILITY OF “PRIOR CONSISTENT 

STATEMENTS” UNDER OHIO R. EVID. 801(D)(1)(b)


Defendant requests that this Court clarify pre-trial the proper use prior consistent statements pursuant to Ohio R. Evid. 801(D)(1)(b) to guard against improper attempts to bolster a witness on re-direct examination.  

MEMORANDUM IN SUPPORT

Defendant files this motion to protect his rights against improper attempts to bolster the credibility and reliability of State witnesses through the use on re-direct examination of prior consistent statements by a witness who was damaged on cross-examination.  


Ohio Rule of Evidence 801(D)(1)(b) applies to prior statements of a witness used to rehabilitate a witness on re-direct examination.  This Rule, which operates as an exception to hearsay by the way it defines hearsay statements, creates a very narrow window for admissibility.  It applies only when, during cross-examination, there has been an express or implied charge that the witnesses direct testimony was recently fabricated, or tarnished by improper influence or motive.  

Contrary to how this Rule is frequently misapplied, it does not permit a party to introduce a witness’s prior consistent statements simply because the witness gave contrary testimony under cross-examination, or because the strength of the witness’s direct examine testimony was shaken during cross.  Prior consistent statements cannot be used as a routine balm to heal wounds inflicted on cross.


The Ohio Supreme Court has held prior consistent statements to be “clearly improper” unless during cross-examination “reference to or implication of fabrication or undue influence was made.”  State v. Fears, 86 Ohio St. 3d 329, 339, 715 N.E.2d 136, 148 (1999).  Almost every cross-examination includes an attempt to identify and exploit a witness’s inconsistencies as a means of testing credibility.  “Prior consistent statements may not be admitted to counter all forms of impeachment or to bolster the witness merely because she has been discredited.”  Tome v. United States, 513 U.S. 150, 157 (1995).  For any prior consistent statement to be admissible, the following must apply:
(1)
The witness has to testify and be subject to cross-examination;
(2)
Defense counsel have to expressly or impliedly charge recent fabrication or improper influence or motive during the witness’s testimony;
(3)
The State has to offer a prior consistent statement that was consistent with challenged in-court testimony; and,
(4)
The witness’s prior consistent statements must have been made prior to 
the time that their supposed motive to lie arose. 

Id. at 167.

Guideline 10.7(2)(b) of the American Bar Association Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases obligates defense counsel investigate “all sources of possible impeachment” of State witnesses.  Merely by investigating and exploiting all possible impeachment, defense counsel will not open the door to prior consistent statements on re-direct.


This is a capital case.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  It is well settled that “when a State opts to act in a field where its action has significant discretionary elements, it must nonetheless act in accord with the dictates of the Constitution—and, in particular, in accord with the Due Process Clause.”  Evitts v. Lucey, 469 U.S. 387, 401 (1985).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.

Defendant requests that this Court issue a ruling in limine indicating strict compliance with Ohio R. Evid. 801(D)(1)(b).
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