NOTE:  USE THIS MOTION IF THE WITNESS IS ALIVE, BUT STATE SAYS NOT AVAILABLE.  MODIFY THIS MOTION IF THE WITNESS IS DEAD, IN WHICH CASE THE SOLE FOCUS FALLS ON WHETHER DEFENDANT HAD AN EFFECTIVE OPPORTUNITY TO CROSS-EXAMINE THE WITNESS AT THE EARLIER PROCEEDING.
DEFENDANT’S MOTION IN LIMINE REGARDING THE INADMISSIBILITY OF PRIOR TESTIMONY FROM A WITNESS FOR THE PROSECUTION

Defendant moves this Court to prohibit the State from admitting the prior testimony of an allegedly unavailable witness.

MEMORANDUM IN SUPPORT

It is defense counsel’s understanding that the prosecution plans to rely on the prior testimony of a witness because the State contends that witness is unavailable, and that the witness was effectively subjected to cross examination at an earlier proceedings.  Specifically,

[INSERT FACTS RE WITNESS(ES) AT ISSUE RE: PURPORTED UNAVAILABILITY AND THE NATURE OF THE PREVIOUS CROSS EXAMINATION]

Defendant contends that this evidence is inadmissible because (1) it has not been proven that the witness is unavailable; and (2) Defendant did not have the same motive and opportunity to have counsel able to effectively confront and cross examine the witness at the other proceeding. 


The admissibility of prior testimony by an unavailable witness is governed by Ohio R. Evid. 804(A)(5) and 804(B)(1),  and Defendant’s constitutional rights to confront State witnesses and to effective assistance of counsel.  U.S. Const. amends. VI, XIV; Ohio Const. art. I, § 10.  The prior testimony cannot be admitted unless the State first proves that the witness is unavailable.  If so, then it remains to be determined whether Defendant had an opportunity to conduct an effective cross examination of that witnesses in circumstances equal to those that would apply were the witness to appear in person during trial.  

Unavailability of the Witness


The prosecution, as the proponent of the evidence, bears the burden of establishing the unavailability of the witness.  This requires a showing that the prosecution made reasonable, good faith efforts to secure the witness’s attendance.  Id. at 231-32.  The court in State v. Keairns, 9 Ohio St. 3d 228, 460 N.E.2d 245 (1984) contrasted State v. Madison, 64 Ohio St. 2d 322, 415 N.E.2d 272 (1980), with State v. Smith, 58 Ohio St. 2d 344, 390 N.E.2d 778 (1979), as examples of whether the prosecution had met its burden.  The court found that in Madison, “the prosecution offered testimony establishing that it had made visits to the declarant’s last known address, made inquiries of the declarant’s employer and mother, sent out a nationwide police bulletin, and made inquiries at area jails and morgues.”  Keairns, 9 Ohio St. 3d at 232, 460 N.E.2d at 249.  In that case, the court concluded that the prosecution had met its burden of establishing unavailability.  Id.  In Smith, however, the prosecution failed to meet its burden because the evidence of unavailability “must be based on the personal knowledge of witnesses rather than upon hearsay not under oath, at least when unavailability has not been clearly conceded by the defendant.”  Id. (quoting Smith, 58 Ohio St. 2d at 347-48, 390 N.E.2d at 781).  The court in Keairns determined that “[a] showing of unavailability under Evid. R. 804 must be based on testimony of witnesses rather than hearsay not under oath unless unavailability is conceded by the party against whom the statement is being offered.  The prosecutor’s representations do not meet this requirement.”  Id.  The court also specifically found that the issuance of a subpoena alone does not constitute a sufficient effort when other reasonable methods are available.  Id.  

Here, Defendant does not concede that the witness is unavailable.

Inadequate and Ineffective Prior Cross-examination

Under Crawford v. Washington, 541 U.S. 36 (2004), the constitutional inquiry is:  (1) whether the statement was testimonial in nature, (2) whether the witness is unavailable, and (3) whether the defendant had a prior opportunity to cross-examine the witness.   Assuming arguendo that the State could meet the “unavailability” requirement, Defendant contends that he did not have an adequate and effective opportunity for cross-examination at the previous proceeding for the reasons outlined above, which will be detailed at the hearing on this motion.

This is a capital case.  Therefore, Defendant, at minimum, is entitled to have an evidentiary hearing to adjudicate these matters in order to effectuate his constitutional guarantees of effective assistance of counsel, due process of law, equal protection of the law, confrontation of the State’s evidence, and freedom from cruel and unusual punishment.  U.S. Const. amends. V, VI, VIII, and XIV; Ohio Const. art. I, §§ 1, 2, 5, 9, 10, 16, and 20.  As the United States Supreme Court’s jurisprudence has made evident, death is different; for that reason more process is due, not less.  See Lockett v. Ohio, 438 U.S. 586, 605 (1978); Woodson v. North Carolina, 428 U.S. 280, 305 (1976) (plurality opinion).  This is all the more so when a petitioner’s life interest, protected by the “life, liberty and property” language in the Due Process Clause, is at stake in the proceeding.  Ohio Adult Parole Authority v. Woodard, 523 U.S. 272, 288 (1998) (O’Connor, Souter, Ginsberg, and Breyer, J.J., concurring); id. at 291 (Stevens, J., dissenting) (recognizing a distinct, continuing, life interest protected by the Due Process Clause in capital cases).  All measures must be taken to prevent arbitrary, cruel, and unusual results in a capital trial.  See Lockett, 438 U.S. at 604; Woodson, 428 U.S. at 304-05.  Even if discretionary, this Court’s decision whether to admit the evidence at issue in this motion must comport with the constitutional requirements that obtain in a capital case.


This Court should rule inadmissible the prior testimony at issue in this motion.  In the alternative, this Court should conduct an evidentiary hearing on this motion.
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