Defendant’s Motion to Exclude the Death Penalty

Due to Defendant’s Serious Mental Illness


Defendant respectfully requests that this Court exclude the death penalty as a sentencing option in this case for the reasons set forth in the accompanying memorandum in support.

Memorandum in Support
1.
Atkins’ and Simmons’ principles apply equally to serious mental illness.


Defendant’s serious mental illness renders the death penalty an unconstitutional sentence.  Defendant would deserve a harsh punishment if lawfully convicted of an otherwise death-eligible offense.  But just as those with mental retardation and those under eighteen are exempt from the death penalty, so too those suffering from a serious mental illness should be excluded from society’s ultimate sanction.  See Roper v. Simmons, 543 U.S. 551 (2005) (excluding juveniles) and Atkins v. Virginia, 536 U.S. 304 (2002) (excluding those with retardation).  Atkins and Simmons discerned Eighth Amendment principles requiring that juveniles and those with mental retardation be excluded as classes from the death penalty.  The Court’s rationale in those cases applies with equal force to those afflicted with a serious mental illness.

Those afflicted with a serious mental illness share characteristics that (1) minimize their moral culpability for criminal acts; (2) undercut society’s justification for capital punishment (deterrence and retribution); and, (3) reduce the reliability of trial outcomes.  Atkins and Simmons gave constitutional status to these factors.  By extension, those with a serious mental illness must be excluded from the death penalty.

An examination of the death-exclusion rationale in Atkins and Simmons, plus a summary of the disabling traits of Defendant’s mental illness, yields the conclusion that the Eighth Amendment requires this Court to remove the death-penalty option from consideration.
2.
Atkins’ principles.


Atkins excluded those with mental retardation from the reach of the death penalty due to class traits that set them so far apart from the norm of death-eligible offenders that it made it cruel and unusual to expose them to the death penalty.  The Court identified several key characteristics requiring death-exclusions for those with mental retardation.  Reasoning, judgment, and impulse control disabilities mean that persons with mental retardation do not “act with the level of moral culpability that characterizes the most serious adult criminal conduct.”  Atkins, 536 U.S. at 306.  Those with mental retardation also have less capacity “to understand and process information, to communicate, to abstract from mistakes and learn from experience, to engage in logical reasoning, to control impulses, and to understand the reactions of others.”  Id. at 318.  Moreover, often those with mental retardation are “less able to give meaningful assistance to their counsel and are typically poor witnesses, and their demeanor may create an unwarranted impression of lack of remorse for their crimes.”  Id. at 320-21.


These impairments undermine the penological justifications of the death penalty for those with mental retardation.  Gregg v. Georgia, 428 U.S. 153, 183 (1976), identified “retribution and deterrence of capital crimes by prospective offenders” as the social purposes served by the death penalty.  Decreased moral culpability removes retribution as a valid justification for imposing the death penalty.  With respect to deterrence, the Atkins Court found that deterrence “is predicated upon the notion that the increased severity of the punishment will inhibit criminal actors from carrying out murderous conduct.”  Id. at 320.  The Court went on to note that the same impairments suffered by mentally retarded defendants “make these defendants less morally culpable . . . that also make it less likely that they can process the information of the possibility of execution as a penalty and, as a result, control their conduct based upon that information.”  Further, the Court found no evidence that exempting mentally retarded persons from the death penalty would decrease the deterrent effect of the death penalty for those without mental retardation.  Id.
3.
Simmons’ principles.

Relying on, and extending, the principles enunciated in Atkins, Simmons prohibited the execution of juveniles (executing those under 16 was banned by Thompson v. Oklahoma, 487 U.S. 815 (1988) (plurality opinion)).  Simmons excludes juveniles because their moral culpability is diminished by (1) their lack of maturity; (2) their susceptibility to peer pressure; and, (3) their unformed character and personality traits.  543 U.S. at 569.  Because of these categorical ways in which juveniles differ from average adults, “the penological justifications for the death penalty apply to them with lesser force than to adults.”  Id. at 571 (explaining why deterrence and retribution provide inadequate “justification for imposing the death penalty on juvenile offenders”).

4.
Defendant’s debilitating, intractable mental illness carries traits that render him ineligible for the death penalty.

Defendant suffers from [INSERT CLIENT’S DIAGNOSTIC “LABEL”].  He stands as far away from the “adult norm” as juveniles and those with mental retardation.  His disabling traits render him less morally culpable, and derail the penological purposes of retribution and deterrence.  He should be excluded from the death penalty based on the same Eighth Amendment principles at work in Atkins and Simmons.

[INSERT CLIENT’S DIAGNOSTIC “LABEL”] is a serious mental illness described as follows by the American Psychiatric Association:  [INSERT APPLICABLE EXCERPT(S) FROM THE DSM].  American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders [INSERT PAGE CITE] (4th ed. text revision 2000).

Those afflicted with this serious mental illness are no more responsible for their mental illness and upbringing than those born with mental retardation, or those who have yet to come of age.  People, like Defendant, who suffer from this debilitating mental illness live a life vastly different from the rest of us:  [INSERT LANGUAGE DESCRIBING THE CORE WAYS IN WHICH DEFENDANT’S MENTAL ILLNESS DISRUPTS A “NORMAL” LIFE, AND DIFFERENTIATES HIM/HER FROM THE NORM IN WAYS THAT IMPLICATE THE RATIONALE IN ATKINS AND SIMMONS].  

Defendant does not live a normal life.  Like a juvenile, his character and personality traits will never come close to the adult barometer Simmons employed.  Nor will Defendant ever be deemed “mature” as understood in Simmons.  Like those with mental retardation, Defendant’s disease warps reasoning, judgment, impulse control, comprehension, communication, and ability to learn from experience.  Combined, Defendant’s disabilities eviscerate the penological justifications for the death penalty.

Defendant’s abnormality merits death-exclusion because he falls far outside the range of those “normal” adults for whom the extreme sanction of death is constitutionally permitted.

5.
Eighth Amendment relief.
The most basic principle marking the modern era of capital jurisprudence is the edict that death is not an appropriate sentence for all convicted murderers.  Death must be reserved to punish only the worst of the worst murderers who commit the most serious homicide offenses.  See Gregg v. Georgia, 428 U.S. 153 (1976).  Defendant’s affliction separates him from the “worst of the worst” offenders, and excludes him from the death penalty.  “Because the death penalty is the most severe punishment, the Eighth Amendment applies to it with special force.”  Simmons, 543 U.S. at 566.  Atkins and Simmons discerned constitutional principles that logically extend to those afflicted with Defendant’s serious mental illness.  Making Defendant face the death penalty violates those constitutional principles.


Defendant’s argument easily survives the fact that courts have affirmed death sentences for those with serious mental illnesses.  The same thing happened for many years when courts affirmed death sentences for juveniles and for those with mental retardation until Atkins and Simmons came down.  The law changed.  See e.g., Penry v. Lynaugh, 492 U.S. 302 (1989) rev’d on other grounds Penry v. Johnson, 532 U.S. 782 (2001) (held that death can be imposed on those with mental retardation; reversed by Atkins); Stanford v. Kentucky, 492 U.S. 361 (1989) rev’d Simmons, 543 U.S. 551 (holding that death can be imposed on 16 and 17 year old juveniles).  The constitutional principles of Atkins and Simmons require a change in the law for those afflicted with Defendant’s serious mental illness.


Failing to extend the principles of Atkins and Simmons to exclude death as a punishment for those like Defendant who are afflicted with a serious mental illness would violate Defendant’s constitutional rights to be free from cruel and unusual punishment, to the equal protection of law, and to procedural and substantive due process.  U.S. Const. amends. VIII and XIV; Ohio Const. art. I, §§ 2, 9, and 16.
6.
Equal Protection relief.


Just like Atkins and Simmons excluded all juveniles and those with mental retardation, so too must all those suffering from Defendant’s serious mental illness be excluded from the death penalty.  Neither Atkins nor Simmons shaded their holdings with gradations of the conditions that required death-exclusion.  Those holdings exclude all persons with mental retardation and all juveniles, no matter whether individuals within those classes manifest all of the deficits pointed to in Atkins and Simmons.

Simmons alone proves this point.  If ever there were a juvenile who seemed capable of acting like an adult in ways that deserved death, it was Simmons.  But despite his premeditated murder, the Court quashed his death penalty.  Likewise, there are some high-functioning persons with mental retardation who (contrary to some of the factors addressed in Atkins) may be capable of acting alone to commit premeditated murder, who might be able to resist pressures to falsely confess, who can communicate with their lawyers, and who can present a friendly, sympathetic demeanor during trial.  Nonetheless, a diagnosis of mental retardation categorically excludes them from the death penalty.

So too, this Court must draw a bright line to exclude Defendant from the death penalty no matter whether he manifests all the debilitating characteristics associated with his disease.

Conclusion.

Defendant’s mental illness does not work as a “get out of jail free” card.  With death off the table, he could be sentenced to life in prison.  This Court should grant Defendant’s motion to exclude the death penalty.
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