DEFENDANT’S MOTION TO DISMISS CAPITAL COMPONENTS OF THIS CASE

DUE TO CONSTITUTIONAL AND INTERNATIONAL LAW VIOLATIONS


Defendant respectfully moves this Court for an order dismissing that portion of the aggravated murder indictment in the above-captioned case that elevates the potential penalty from life imprisonment to death for the reasons stated in the accompanying Memorandum.

MEMORANDUM IN SUPPORT


Ohio’s death penalty law is unconstitutional.  Ohio Rev. Code Ann. §§ 2903.01 TA \l "O.R.C. § 2903.01" \s "O.R.C. § 2903.01" \c 3 , 2929.02 TA \l "O.R.C. § 2929.02" \s "O.R.C. § 2929.02" \c 3 , 2929.021 TA \l "O.R.C. § 2929.021" \s "O.R.C. § 2929.021" \c 3 , 2929.022 TA \l "O.R.C. § 2929.022" \s "O.R.C. § 2929.022" \c 3 , 2929.023 TA \l "O.R.C. § 2929.023" \s "O.R.C. § 2929.023" \c 3 , 2929.03 TA \l "O.R.C. § 2929.03" \s "O.R.C. § 2929.03" \c 3 , 2929.04 TA \l "O.R.C. § 2929.04" \s "O.R.C. § 2929.04" \c 3 , and 2929.05 TA \l "O.R.C. § 2929.05" \s "O.R.C. § 2929.05" \c 3  do not meet the prescribed constitutional requirements and are unconstitutional on their face and as applied. U.S. Const. Amends. V TA \l "U.S. Const. amend. V" \s "U.S. Const. amend. V" \c 2 , VI TA \l "U.S. Const. amend. VI" \s "U.S. Const. amend. VI" \c 2 , VIII TA \l "U.S. Const. amend. VIII" \s "U.S. Const. amend. VIII" \c 2 , And XIV TA \l "U.S. Const. amend. XIV" \s "U.S. Const. amend. XIV" \c 2 ; Ohio Const. Art. I, §§ 2 TA \l "Ohio Const. art. I, § 2" \s "Ohio Const. art. I, § 2" \c 2 , 9 TA \l "Ohio Const. art. I, § 9" \s "Ohio Const. art. I, § 9" \c 2 , 10 TA \l "Ohio Const. art. I, § 10" \s "Ohio Const. art. I, § 10" \c 2 , And 16 TA \l "Ohio Const. art. I, § 16" \s "Ohio Const. art. I, § 16" \c 2 .  Further, Ohio’s death penalty statute violates the United States’ obligations under international law.tc "Ohio’s death penalty law is unconstitutional.  Ohio Rev. Code Ann. §§ 2903.01, 2929.02, 2929.021, 2929.022, 2929.023, 2929.03, 2929.04, and 2929.05 do not meet the prescribed constitutional requirements and are unconstitutional on their face and as applied to Thompson. U.S. Const. Amends. V, VI, VIII, And XIV; Ohio Const. Art. I, §§ 2, 9, 10, And 16.  Further, Ohio’s death penalty statute violates the United States’ obligations under international law." \f C \l 2  In State v. Jenkins, 15 Ohio St. 3d 164 (1984) TA \l "State v. Jenkins, 15 Ohio St. 3d 164, (1984)" \s "State v. Jenkins" \c 1 , the Ohio Supreme Court upheld Ohio’s capital statutory scheme; but it did not adjudicate the international law arguments advanced in this motion.  Defendant’s duty is to preserve all issues for prospective federal-court review, even though this Court might deny this motion.  See State v. Poindexter, 36 Ohio St. 3d 1 (1988) TA \l "State v. Poindexter, 36 Ohio St. 3d 1 (1988)" \s "State v. Poindexter" \c 1 .

The Eighth TA \s "U.S. Const. amend. VIII"  Amendment to the Constitution and Article I, § 9 TA \s "Ohio Const. art. I, § 9"  of the Ohio Constitution prohibit the infliction of cruel and unusual punishment.  The Eighth TA \s "U.S. Const. amend. VIII"  Amendment’s protections are applicable to the states through the Fourteenth TA \s "U.S. Const. amend. XIV"  Amendment.  Robinson v. California, 370 U.S. 660 (1962) TA \l "Robinson v. California, 370 U.S. 660 (1962)" \s "Robinson v. California" \c 1 .  Punishment that is “excessive” constitutes cruel and unusual punishment.  Coker v. Georgia, 433 U.S. 584 (1977) TA \l "Coker v. Georgia, 433 U.S. 584 (1977)" \s "Coker v. Georgia" \c 1 .  The underlying principle of governmental respect for human dignity is the U.S. Supreme Court’s guideline to determine whether this statute is constitutional.  See Furman v. Georgia, 408 U.S. 238 (1972) TA \l "Furman v. Georgia, 408 U.S. 238 (1972)" \s "Furman v. Georgia" \c 1  (Brennan, J., concurring); Rhodes v. Chapman, 452 U.S. 337, 361 (1981) TA \l "Rhodes v. Chapman, 452 U.S. 337 (1981)" \s "Rhodes v. Chapman" \c 1 ; Trop v. Dulles, 356 U.S. 86 (1958) TA \l "Trop v. Dulles, 356 U.S. 86 (1958)" \s "Trop v. Dulles" \c 1 .  The Ohio scheme offends this bedrock principle in the ways argued below.
A.
Arbitrary and unequal punishment


The Fourteenth TA \s "U.S. Const. amend. XIV"  Amendment’s guarantee of equal protection requires similar treatment of similarly situated persons.  This right extends to the protection against cruel and unusual punishment.  Furman TA \s "Furman v. Georgia" , 408 U.S. at 249 (Douglas, J., concurring).  A death penalty imposed in violation of the Equal Protection guarantee is a cruel and unusual punishment.  See id. Any arbitrary use of the death penalty also offends the Eighth TA \s "U.S. Const. amend. VIII"  Amendment.  Id.


Ohio’s capital punishment scheme allows the death penalty to be imposed in an arbitrary and discriminatory manner in violation of Furman TA \s "Furman v. Georgia"  and its progeny.  Prosecutors’ virtually uncontrolled indictment discretion allows arbitrary and discriminatory imposition of the death penalty.  Mandatory death penalty statutes were deemed fatally flawed because they lacked standards for imposition of a death sentence and were therefore removed from judicial review.  Woodson v. North Carolina, 428 U.S. 280 (1976) TA \l "Woodson v. North Carolina, 428 U.S. 280 (1976)" \s "Woodson v. North Carolina" \c 1 .  Prosecutors’ uncontrolled discretion violates this requirement.


Due process prohibits the taking of life unless the state can show a legitimate and compelling state interest.  Commonwealth v. O'Neal, 339 N.E.2d 676, 678 (Mass. 1975) TA \l "Commonwealth v. O'Neal, 339 N.E.2d 676 (Mass. 1975)" \s "Commonwealth v. O'Neal " \c 1  (Tauro, C.J., concurring); State v. Pierre, 572 P.2d 1338 (Utah 1977) TA \l "State v. Pierre, 572 P.2d 1338 (Utah 1977)" \s "State v. Pierre" \c 1  (Maughan, J., concurring and dissenting).  Moreover, where fundamental rights are involved personal liberties cannot be broadly stifled “when the end can be more narrowly achieved.”  Shelton v. Tucker, 364 U.S. 479, 488 (1960) TA \l "Shelton v. Tucker, 364 U.S. 479 (1960)" \s "Shelton v. Tucker" \c 1 .  To take a life by mandate, the State must show that it is the “least restrictive means” to a “compelling governmental end.”  O'Neal TA \s "Commonwealth v. O'Neal"  II, 339 N.E.2d at 678.


The death penalty is neither the least restrictive nor an effective means of deterrence.  Both isolation of the offender and retribution can be effectively served by less restrictive means.  Society’s interests do not justify the death penalty.

B. 
Unreliable sentencing procedures


The Due Process and Equal Protection Clauses prohibit arbitrary and capricious procedures in the State’s application of capital punishment.   TA \l "Gregg v. Georgia, 428 U.S. 153 (1976)" \s "Gregg v. Georgia" \c 1 Gregg v. Georgia, 428 U.S. 153, 188, 193-95 (1976) TA \s "Gregg v. Georgia" ; Furman TA \s "Furman v. Georgia" , 408 U.S. at 255, 274.  Ohio’s scheme does not meet those requirements.  The statute does not require the State to prove the absence of any mitigating factors or that death is the only appropriate penalty.


The statutory scheme is unconstitutionally vague, which leads to the arbitrary imposition of the death penalty.  The language “that the aggravating circumstances ... outweigh the mitigating factors” invites arbitrary and capricious jury decisions.  “Outweigh” preserves reliance on the lesser standard of proof by a preponderance of the evidence.  The statute requires only that the sentencing body be convinced beyond a reasonable doubt that the aggravating circumstances were marginally greater than the mitigating factors.  This creates an unacceptable risk of arbitrary or capricious sentencing.


Additionally, the mitigating circumstances are vague.  The jury must be given “specific and detailed guidance” and be provided with “clear and objective standards” for their sentencing discretion to be adequately channeled.  Gregg TA \s "Gregg v. Georgia" ; Godfrey v. Georgia, 446 U.S. 420 (1980) TA \l "Godfrey v. Georgia, 446 U.S. 420 (1980)" \s "Godfrey v. Georgia" \c 1 . 


Ohio courts continually hold that the weighing process and the weight to be assigned to a given factor are within the individual decision-maker’s discretion.  State v. Fox, 69 Ohio St. 3d 183, 193 (1994) TA \l "State v. Fox, 69 Ohio St. 3d 183 (1994)" \s "State v. Fox" \c 1 .  Giving so much discretion to juries inevitably leads to arbitrary and capricious judgments.  The Ohio open discretion scheme further risks that constitutionally relevant mitigating factors that must be considered as mitigating [youth or childhood abuse (Eddings v. Oklahoma, 455 U.S. 104 (1982) TA \l "Eddings v. Oklahoma, 455 U.S. 104 (1982)" \s "Eddings v. Oklahoma" \c 1 ), mental disease or defect (Penry v. Lynaugh, 492 U.S. 302 (1989) rev’d on other grounds Penry v. Johnson, 532 U.S. 782 (2001) TA \l "Penry v. Lynaugh, 492 U.S. 302 (1989) rev’d on other grounds Penry v. Johnson, 532 U.S. 782 (2001)" \s "Penry v. Lynaugh, 492 U.S. 302 (1989) rev’d on other grounds" \c 1 ), level of involvement in the crime (Enmund v. Florida, 458 U.S. 782 (1982) TA \l "Enmund v. Florida, 458 U.S. 782 (1982)" \s "Enmund v. Florida" \c 1 ), or lack of criminal history (Delo v. Lashley, 507 U.S. 272 (1993) TA \l "Delo v. Lashley, 507 U.S. 272 (1993)" \s "Delo v. Lashley" \c 1 )] will not be factored into the sentencer’s decision.  While the federal constitution may allow states to shape consideration of mitigation, see Johnson v. Texas, 509 U.S. 350 (1993) TA \l "Johnson v. Texas, 509 U.S. 350 (1993)" \s "Johnson v. Texas" \c 1 , Ohio’s capital scheme fails to provide adequate guidelines to sentencers, and fails to assure against arbitrary, capricious, and discriminatory results.


Empirical evidence demonstrates that, as is no doubt true in Ohio, under commonly used penalty phase jury instructions, juries do not understand their responsibilities and apply inaccurate standards for decision.  See Cho, Capital Confusion: The Effect of Jury Instructions on the Decision To Impose Death, 85 J. Crim. L. & Criminology 532, 549-557 (1994) TA \l "Cho, Capital Confusion: The Effect of Jury Instructions on the Decision To Impose Death, 85 J. Crim. L. & Criminology 532 (1994)" \s "Cho, Capital Confusion: The Effect of Jury Instructions on the Decision To Impose Death, 85 J. Crim. L. & Criminology 532, 549-557 (1994)" \c 5 , and findings of Zeisel discussed in Free v. Peters, 12 F.3d 700 (7th Tex. Appx. Cir. 1993) TA \l "Free v. Peters, 12 F.3d 700 (7th Tex. App. Cir. 1993)" \s "Free v. Peters" \c 1 .  This confusion violates the federal and state constitutions.  Because of these deficiencies, Ohio’s statutory scheme does not meet the requirements of Furman TA \s "Furman v. Georgia"  and its progeny. 

C.
Defendant’s right to a jury is burdened


The Ohio scheme is unconstitutional because it imposes an impermissible risk of death on capital defendants who choose to exercise their right to a jury trial.  A defendant who pleads guilty or no contest benefits from a trial judge’s discretion to dismiss the specifications “in the interest of justice.”  Ohio R. Crim. P. 11 TA \l "Ohio R. Crim. P. 11" \s "Ohio R. Crim. P. 11" \c 4 (C)(3).  Accordingly, the capital indictment may be dismissed regardless of mitigating circumstances.  There is no corresponding provision for a capital defendant who elects to proceed to trial before a jury.


Justice Blackmun found this discrepancy to be constitutional error.  Lockett v. Ohio, 438 U.S. 586, 617 (1978) TA \l "Lockett v. Ohio, 438 U.S. 586 (1978)" \s "Lockett v. Ohio" \c 1  (Blackmun, J., concurring).  This disparity violated United States v. Jackson, 390 U.S. 570 (1968) TA \l "United States v. Jackson, 390 U.S. 570 (1968)" \s "United States v. Jackson" \c 1 , and needlessly burdened the defendant’s exercise of his right to a trial by jury.  Since Lockett TA \s "Lockett v. Ohio" , this infirmity has not been cured and Ohio's statute remains unconstitutional.

D.
Mandatory submission of reports and evaluations


Ohio’s capital statutes are unconstitutional because they require submission of the pre-sentence investigation report and the mental evaluation to the jury or judge once requested by a capital defendant.  O.R.C. § 2929.03 TA \s "O.R.C. § 2929.03" (D)(1). This mandatory submission prevents defense counsel from giving effective assistance and prevents the defendant from effectively presenting his case in mitigation because it violates long-established principles protecting attorney-client privilege and the word-product doctrine by depriving Defendant’s counsel of any opportunity to effectively exercise strategic judgment before disclosing this type if information to the State.
E.
O.R.C. §§ 2929.03 TA \s "O.R.C. § 2929.03" (D)(1) and 2929.04 TA \s "O.R.C. § 2929.04"  are unconstitutionally vague.


O.R.C. § 2929.03 TA \s "O.R.C. § 2929.03" (D)(1)’s reference to “the nature and circumstances of the aggravating circumstance” incorporates the nature and circumstances of the offense into the factors to be weighed in favor of death.  The nature and circumstances of an offense are, however, statutory mitigating factors under O.R.C. § 2929.04 TA \s "O.R.C. § 2929.04" (B).  O.R.C. § 2929.03 TA \s "O.R.C. § 2929.03" (D)(1) makes Ohio’s death penalty weighing scheme unconstitutionally vague because it gives the sentencer unfettered discretion to weigh a statutory mitigating factor as an aggravator.  


To avoid arbitrariness in capital sentencing, states must limit and channel the sentencer’s discretion with clear and specific guidance.  Lewis v. Jeffers, 497 U.S. 764, 774 (1990) TA \l "Lewis v. Jeffers, 497 U.S. 764 (1990)" \s "Lewis v. Jeffers" \c 1 ; Maynard v. Cartwright, 486 U.S. 356, 362 (1988) TA \l "Maynard v. Cartwright, 486 U.S. 356 (1988)" \s "Maynard v. Cartwright" \c 1 .  A vague aggravating circumstance fails to give that guidance.  Walton v. Arizona, 497 U.S. 639, 653 (1990), vacated on other grounds Ring v. Arizona, 536 U.S. 584 (2002) TA \l "Walton v. Arizona, 497 U.S. 639 (1990), vacated on other grounds Ring v. Arizona, 536 U.S. 584 (2002)" \s "Walton v. Arizona, 497 U.S. 639, 653 (1990), vacated on other grounds" \c 1 ; Godfrey TA \s "Godfrey v. Georgia" , 446 U.S. at 428.  Moreover, a vague aggravating circumstance is unconstitutional whether it is an eligibility or a selection factor.  Tuilaepa v. California, 512 U.S. 967 (1994) TA \l "Tuilaepa v. California, 512 U.S. 967 (1994)" \s "Tuilaepa v. California" \c 1 .  The aggravating circumstances in O.R.C. § 2929.04 TA \s "O.R.C. § 2929.04" (A)(1)-(8) are both.

F.
Proportionality and appropriateness review


Ohio Revised Code §§ 2929.021 TA \s "O.R.C. § 2929.021"  and 2929.03 TA \s "O.R.C. § 2929.03"  require that detailed data about the adjudication of death-eligible case must be reported to the courts of appeals and to the Ohio Supreme Court.  But Ohio’s trial courts abjectly fail to report data about cases that began with death-eligible indictments, but ended with a non-death verdict, whether by acquittal, jury verdicts on less-than death offenses or non-death verdicts, plea negotiations, or any other non-death adjudication.  Failures on the face of O.R.C. § 2929.021, and as it is applied, result in minimal at best and normally non-existent  TA \s "O.R.C. § 2929.021" information on these non-death cases.  This renders any purported “proportionality” or “appropriateness” comparative reviews after trial a farce:  worse than comparing apples to oranges, there is no data base against which to compare a death verdict against similarly situated cases that did not involve death verdicts.  This violates Ohio’s capital statutory scheme, which in turn violates the federal constitutional requirement of compliance with Due Process of Law and the prohibition of arbitrary and capricious capital punishment.


Adequate appellate review is a precondition to the constitutionality of a state death penalty system.  Zant v. Stephens, 462 U.S. 862, 879 (1983) TA \l "Zant v. Stephens, 462 U.S. 862 (1983)" \s "Zant v. Stephens" \c 1 ; Pulley v. Harris, 465 U.S. 37 (1984) TA \l "Pulley v. Harris, 465 U.S. 37 (1984)" \s "Pulley v. Harris" \c 1 .  The standard for review is one of careful scrutiny.  Zant TA \s "Zant v. Stephens" , 462 U.S. at 884-85.  Review must be based on a comparison of similar cases and ultimately must focus on the character of the individual and the circumstances of the crime.  Id.

Ohio’s statutes’ impose a lopsided burden that, on the one hand, requires the court in a death-verdict case to detail why the aggravating circumstances outweigh the mitigating factors; but on the other hand, imposing no such record-burden on a court imposing a non-death sentence in a death-eligible case.  Without this comparative, relevant, and rational information, no significant or even marginally rational comparison of cases is possible.  Absent a meaningful comparison of cases based on data, there can be no meaningful appellate review.  See State v. Murphy, 91 Ohio St. 3d 516, 562 (2001) TA \l "State v. Murphy, 91 Ohio St. 3d 516 (2001)" \s "State v. Murphy" \c 1  (Pfeifer, J., dissenting) (“When we compare a case in which the death penalty was imposed only to other cases in which the death penalty was imposed, we continually lower the bar of proportionality. The lowest common denominator becomes the standard.”)


The comparison method is also constitutionally flawed.  Irrationally and unconstitutionally, Ohio only requires comparing death-verdict cases to other death-verdict cases, saying this satisfies the proportionality review required by O.R.C. § 2929.05 TA \s "O.R.C. § 2929.05" (A).  State v. Steffen, 31 Ohio St. 3d 111 (1987) TA \l "State v. Steffen, 31 Ohio St. 3d 111 (1987)" \s "State v. Steffen" \c 1 .  There is no meaningful manner to distinguish capital defendants who deserve the death penalty from those who do not as demonstrated by a data pool of cases that began “similarly situated” ended differently (life versus death sentences) for reasons that must be analyzed for a non-frivolous, non-facile, and non-lopsided proportionality review.  A skewed, lopsided pretense of proportionality review offends both constitutional law and rudimentary logic.

This Court’s appropriateness analysis is also constitutionally infirm.  O.R.C. § 2929.05 TA \s "O.R.C. § 2929.05" (A) requires appellate courts to determine the appropriateness of the death penalty in each case.  The statute directs affirmance only where the court is persuaded that the aggravating circumstances outweigh the mitigating factors and that death is the appropriate sentence.  Id.  The Ohio Supreme Court abandoned those dictates decades ago, choosing instead to, in effect, rubber-stamp capital convictions under the pretense of an “appropriateness review.”  The appropriateness review conducted is very cursory if not callow.  It does not “rationally distinguish between those individuals for whom death is an appropriate sanction and those for whom it is not.”  Spaziano v. Florida, 468 U.S. 447, 460 (1984) TA \l "Spaziano v. Florida, 468 U.S. 447 (1984)" \s "Spaziano v. Florida" \c 1 .


The cursory appropriateness review also violates the capital defendant's due process right as guaranteed by the  TA \s "U.S. Const. amend. V" Fourteenth TA \s "U.S. Const. amend. XIV"  Amendment to the U.S. Constitution.  The General Assembly provided capital appellants with the statutory right of proportionality review.  When a state acts with significant discretion, it must act in accordance with the Due Process Clause.  Evitts v. Lucey, 469 U.S. 387, 401 (1985) TA \l "Evitts v. Lucey, 469 U.S. 387 (1985)" \s "Evitts v. Lucey" \c 1 .  Ohio’s infirm proportionality review violates Defendant’s due process interest in O.R.C. § 2929.05 TA \s "O.R.C. § 2929.05" .

H.
Ohio’s statutory death penalty scheme violates international law.


International law binds each of the states that comprise the United States.  Ohio is bound by international law whether found in treaty or in custom.  Because the Ohio death penalty scheme violates international law, this Court must grant the instant motion.

H.1
International law binds Ohio.


“International law is a part of our law[.]”  The Paquete Habana, 175 U.S. 677, 700 (1900) TA \l "The Paquete Habana, 175 U.S. 677 (1900)" \s "The Paquete Habana" \c 1 .  A treaty made by the United States is the supreme law of the land.  Article VI, United States Constitution TA \l "U.S. Const. art. VI" \s "U.S. Const. art. VI" \c 2 .  Where state law conflicts with international law, it is the state law that must yield.  See Zschernig v. Miller, 389 U.S. 429, 440 (1968) TA \l "Zschernig v. Miller, 389 U.S. 429 (1968)" \s "Zschernig v. Miller" \c 1 .  In fact, international law creates remediable rights for United States citizens.  Filartiga v. Pena-Irala, 630 F.2d 876 (2nd Cir. 1980) TA \l "Filartiga v. Pena-Irala, 630 F.2d 876 (2nd Cir. 1980)" \s "Filartiga v. Pena-Irala" \c 1 ;  Forti v. Suarez-Mason, 672 F.Supp. 1531 (N.D. Cal. 1987) TA \l "Forti v. Suarez-Mason, 672 F.Supp. 1531 (N.D. Cal. 1987)" \s "Forti v. Suarez-Mason" \c 1 .  

H.2
Ohio’s obligations under international charters, treaties, and conventions


The United States’ membership and participation in the United Nations (U.N.) and the Organization of American States (OAS) creates obligations in all fifty states.  Through the U.N. Charter, the United States committed itself to promote and encourage respect for human rights and fundamental freedoms.  Art. 1(3).  The United States bound itself to promote human rights in cooperation with the U.N.  Art. 55-56.  The United States again proclaimed the fundamental rights of the individual when it became a member of the OAS.  OAS Charter, Art. 3.


The U.N. has sought to achieve its goal of promoting human rights and fundamental freedoms through the creation of numerous treaties and conventions.  The United States has ratified several of these including:  the International Covenant on Civil and Political Rights (ICCPR) ratified in 1992 TA \l "International Covenant on Civil and Political Rights (1992)" \s "ICCPR" \c 5 , the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) ratified in 1994 TA \l "International Convention on the Elimination of All Forms of Racial Discrimination (1994)" \s "ICERD" \c 5 , and the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment TA \l "Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment" \s "CAT" \c 5  (CAT) ratified in 1994.   Ratification of these treaties by the United States expressed its willingness to be bound by these treaties.  Pursuant to the Supremacy Clause, the ICCPR TA \s "ICCPR" , the ICERD TA \s "ICERD" , and the CAT TA \s "CAT"  are the supreme laws of the land.  


Ohio is not fulfilling the United States’ obligations under these conventions.  Rather, Ohio’s death penalty scheme violates each convention’s requirements and thus must yield to the requirements of international law.  (See discussion infra Subsection 1).  

H.2.1  
Ohio’s statutory scheme violates the ICCPR TA \s "ICCPR" ’s and ICERD TA \s "ICERD" ’s guarantees of equal protection and due process.


Both the ICCPR TA \s "ICCPR" , ratified in 1992, and the ICERD, ratified in 1994, guarantee equal protection of the law.  ICCPR TA \s "ICCPR"  Art. 2(1), 3, 14, 26; ICERD Art. 5(a).  The ICCPR further guarantees due process via Articles 9 and 14, which includes numerous considerations:  a fair hearing (Art. 14(1)), an independent and impartial tribunal (Art. 14(1)), the presumption of innocence (Art. 14(2)), adequate time and facilities for the preparation of a defense (Art. 14(3)(a)), legal assistance (Art. 14(3)(d)), the opportunity to call and question witnesses (Art. 14(3)(e)), the protection against self-incrimination (Art. 14(3)(g)), and the protection against double jeopardy (Art. 14(7)).  However, Ohio’s statutory scheme fails to provide equal protection and due process to capital defendants as contemplated by the ICCPR TA \s "ICCPR"  and the ICERD TA \s "ICERD" .   

H.2.2
Ohio’s statutory scheme violates the ICCPR’s protection against arbitrary execution.


The ICCPR speaks explicitly to the use of the death penalty.  The ICCPR TA \s "ICCPR"  guarantees the right to life and provides that there shall be no arbitrary deprivation of life.  Art. 6(1).  It allows the imposition of the death penalty only for the most serious offenses.  Art. 6(2).  Juveniles and pregnant women are protected from the death penalty.  Art. 6(5).  Moreover, the ICCPR TA \s "ICCPR"  contemplates the abolition of the death penalty.  Art. 6(6).  


However, several aspects of Ohio’s statutory scheme allow for the arbitrary deprivation of life.  See infra Sections A–F.

H.2.3
Ohio’s statutory scheme violates the ICERD’s protections against race discrimination.


The ICERD TA \s "ICERD" , speaking to racial discrimination, requires that each state take affirmative steps to end race discrimination at all levels.  Art. 2.  It requires specific action and does not allow states to sit idly by when confronted with practices that are racially discriminatory.  However, Ohio’s statutory scheme imposes the death penalty in a racially discriminatory manner.  (See infra Section A).  A scheme that sentences blacks and those who kill white victims more frequently and which disproportionately places African-Americans on death row is in clear violation of the ICERD TA \s "ICERD" .  Ohio’s failure to rectify this discrimination is a direct violation of international law and of the Supremacy Clause of the United States Constitution.

H.2.4  Ohio’s statutory scheme violates the ICCPR TA \s "ICCPR" ’S and the CAT’ TA \s "CAT" S prohibitions against cruel, inhuman or degrading punishment.


The ICCPR TA \s "ICCPR"  prohibits subjecting any person to torture or to cruel, inhuman, or degrading treatment or punishment.  Art. 7.  Similarly, the CAT TA \s "CAT"  requires that states take action to prevent torture, which includes any act by which severe mental or physical pain is intentionally inflicted on a person for the purpose of punishing him for an act committed.  See Art. 1-2.  As administered, Ohio’s death penalty inflicts unnecessary pain and suffering.  Thus, there is a violation of international law and the Supremacy Clause.

H.2.5
Ohio’s obligations under the ICCPR, the ICERD, and the CAT are not limited by the reservations and conditions placed in these conventions by the Senate.

While conditions, reservations, and understandings accompanied the United States’ ratification of the ICCPR TA \s "ICCPR" , the ICERD TA \s "ICERD" , and the CAT TA \s "CAT" , those conditions, reservations, and understandings cannot stand for two reasons.  Article II, § 2 TA \l "U.S. Const. art. II, § 2" \s "Article II § 2" \c 2  of the United States Constitution provides for the advice and consent of two-thirds of the Senate when a treaty is adopted.  However, the Constitution makes no provision for the Senate to modify, condition, or make reservations to treaties.  The Senate is not given the power to determine what aspects of a treaty the United States will and will not follow.  Their role is to simply advise and consent.


Thus, the Senate’s inclusion of conditions and reservations in treaties goes beyond that role of advice and consent.  The Senate picks and chooses which items of a treaty will bind the United States and which will not.  This is the equivalent of the line item veto, which is unconstitutional.  Clinton v. City of New York, 524 U.S. 417, 438 (1998) TA \l "Clinton v. City of New York, 524 U.S. 417 (1998)" \s "Clinton v. City of New York" \c 1 .  The Supreme Court specifically spoke to the enumeration of the president’s powers in the Constitution in finding that the president did not possess the power to issue line item vetoes.  Id.  If it is not listed, then the President lacks the power to do it.  See id.  Similarly, the Constitution does not give the power to the Senate to make conditions and reservations, picking and choosing what aspects of a treaty will become law.  Thus the Senate lacks the power to do just that.  Therefore, any conditions or reservations made by the Senate are unconstitutional.  See id.

The Vienna Convention on the Law of Treaties TA \l "Vienna Convention on the Law of Treaties" \s "Vienna Convention on the Law of Treaties" \c 5  further restricts the Senate’s imposition of reservations.  It allows reservations unless: they are prohibited by the treaty, the treaty provides that only specified reservations, not including the reservation in question, may be made, or the reservation is incompatible with the object and purpose of the treaty.  Art. 19(a)-(c).  The ICCPR specifically precludes derogation of Articles 6-8, 11, 15-16, and 18.  Under the Vienna Convention, the United States’ reservations to these articles are invalid under the language of the treaty.  See id. Further, the ICCPR TA \s "ICCPR" ’s purpose is to protect the right to life and any reservation inconsistent with that purpose violates the Vienna Convention.  Thus, United States reservations cannot stand under the Vienna Convention as well.

H.2.6
Ohio’s obligations under the ICCPR are not limited by the Senate’s declaration that it is not self-executing.


The Senate indicated that the ICCPR TA \s "ICCPR"  is not self-executing.  However, the question of whether a treaty is self-executing is left to the judiciary.  Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1985) TA \l "Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370 (7th Cir. 1985)" \s "Frolova v. Union of Soviet Socialist Republics" \c 1  (Restatement (Second) of Foreign Relations Law of the United States, Sec. 154(1) (1965) TA \l "Restatement (Second) of Foreign Relations Law of the United States, Sec. 154(1) (1965)" \s "Restatement (Second) of Foreign Relations Law of the United States, Sec. 154(1) (1965)" \c 5 ).  It is the function of the courts to say what the law is.  See Marbury v. Madison, 5 U.S. 137 (1803) TA \l "Marbury v. Madison, 5 U.S. 137 (1803)" \s "Marbury v. Madison" \c 1 .


Further, requiring the passage of legislation to implement a treaty necessarily implicates the participation of the House of Representatives.  By requiring legislation to implement a treaty, the House can effectively veto a treaty by refusing to pass the necessary legislation.  However, Article 2, § 2 TA \s "Article 2 § 2"  excludes the House of Representatives from the treaty process.  Therefore, declaring a treaty to be not self-executing gives power to the House of Representatives not contemplated by the United States Constitution.  Thus, any declaration that a treaty is not self-executing is unconstitutional.  See Clinton TA \s "Clinton v. City of New York" , 524 U.S. at 438.

H.3
Ohio’s obligations under customary international law


International law is not merely discerned in treaties, conventions and covenants. International law “may be ascertained by consulting the works of jurists, writing professedly on public law; or by the general usage and practice of nations; or by judicial decision recognizing and enforcing that law.”  United States v. Smith, 18 U.S. (5 Wheat.) 153, 160-61 (1820) TA \l "United States v. Smith, 18 U.S. (5 Wheat.) 153 (1820)" \s "United States v. Smith" \c 1 .  Regardless of the source “international law is a part of our law[.]”  The Paquete Habana TA \s "The Paquete Habana" , 75 U.S. at 700.


The judiciary and commentators recognize the Universal Declaration of Human Rights (DHR) as binding international law.  The DHR “no longer fits into the dichotomy of ‘binding treaty’ against ‘non-binding pronouncement,’ but is rather an authoritative statement of the international community.”  Filartiga TA \s "Filartiga v. Pena-Irala" , 630 F.2d at 883 (internal citations omitted). 


The DHR guarantees equal protection and due process (Art. 1, 2, 7, 11), recognizes the right to life (Art. 3), prohibits the use of torture or cruel, inhuman or degrading punishment (Art. 5) and is largely reminiscent of the ICCPR TA \s "ICCPR" .  Each of the guarantees found in the DHR are violated by Ohio’s statutory scheme.  Thus, Ohio’s statutory scheme violates customary international law as codified in the DHR and cannot stand.


However, the DHR is not alone in its codification of customary international law.  Smith TA \s "United States v. Smith"  directs courts to look to “the works of jurists, writing professedly on public law; or by the general usage and practice of nations; or by judicial decision recognizing and enforcing that law” in ascertaining international law.  18 U.S. (5 Wheat.) TA \s "United States v. Smith"  at 160-61.  Ohio should be cognizant of the fact that its statutory scheme violates numerous declarations and conventions drafted and adopted by the United Nations and the OAS, which may, because of the sheer number of countries that subscribe to them, codify customary international law.  See id.

 
Ohio’s statutory scheme is in violation of customary international law.

I.
Conclusion

Ohio's death penalty scheme violates constitutional and international law.  For the foregoing reasons, Defendant respectfully moves this Court for an order dismissing the portions of the aggravated murder indictment that elevate the potential penalty from life imprisonment to death.
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